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Court of Appeals of the District of Columbia. 


No. 4306. 

Bailey Shumate, Appellant, 
vs. 

Henry W. Sohon et al., Executors. 


a Supreme Court of the District of Columbia. 

At Law. No. 64082. 

Bailey Siiumate, Plaintiff, 
vs. 

Bernard M. Bridget and The Safe Deposit and Trust Company 
of Baltimore, a Body Corporate; Sylvan Hayes Lauchheimer and 
.Jacob S. Rosenthal, Trustees of the Estate of Samuel Rosenthal, 
Deceased, Defendants. 

Cnited States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Declaration. 

Filed August 13, 1920. 

In the Supreme Court of the District of Columbia. 

At Law. No. 64082. 

Bailey Shumate, Plaintiff, 

vs. 

Bernard M. Bridget and The Safe Deposit and Trust Company 
of Baltimore, a Body Corporate; Sylvan Hayes Lauchheimer and 
Jacob S. Rosenthal. Trustees of the Estate of Samuel Rosenthal, 
I)eceased. Defendants. 

First Cou/7. The plaintiff, Bailey Shumate, sues the defendants, 
Bernard M. Bridget, and the Safe Deposit and Trust Company of 
Baltimore, a body corporate, Sylvan Haves Lauchheimer and Jacob 
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S Rosenthal, duly ap]>ointed ami qualified Trustees of the Estate of 
Samuel Rosenthal, deceased, for that heretofore, to wit. on the ‘2nd 
day of July. 1915, the plaintiff entered into a certain written agree¬ 
ment with the defendant. Bernard M. Bridget and Samuel Rosenthal, 
decedent of the other above-named defendants, trading and doing 
business in the District of Columbia as co-partners under the style 
and firm name of Parker. Bridget and Company, whereby among 
other things it was agreed that the plaintiff was to act as manager of 
the business then being conducted, and to 1m* conducted by the 
said co-partnership. Parker, Bridget and Company, in said District, 
and that plaintiff by the* terms of said agreement undertook faith¬ 
fully to discharge the duties of said employment, the said em¬ 
ployment of the plaintiff as said manager was to continue 
*2 for the definite period of five years beginning on the .‘list day 
of May. 1915, and in consideration of the services agreed to he 
rendered by the plaintiff the defendant. Bernard M. Bridget and 
the said Samuel Rosenthal, deceased, co-partners as aforesaid, under¬ 
took and agreed to pay to the plaintiff as compensation for his said 
services a sum equal to fifteen per centum of the net profits in each 

vear derived from the conduct of the said business hv the said co- 
• • 

partners during the period of said agreement: that upon the making 
of the said agreement plaintiff entered upon the discharge of the 
duties by him agreed to he performed and continuously thereafter 
acted as manager of the business of said co-partnership, and until 
the breach hereinafter complaintd of. devoted his time and efforts 
to the success and increase of the said business to the satisfaction 
of the said co-partners and each of them: that the defendants. 
Bernard M. Bridget, and the Safe Deposit and Trust Company of 
Baltimore, a body corporate. Sylvan Haves Lauchheimer and Jacob 
S Rosenthal. Trustees as aforesaid, of the Estate of Samuel Rosen¬ 
thal. deceased, on or aliout the -1th dav of May. 19RS. voluntarily dis- 
sloved the said co-partnership and discontinued tlu* conduct of the 
said business and contrary to and in violation of the terms of tin* 
agreement aforesaid dispensed with tlu* services of the plaintiff and 
discharged him from the further performance thereof, and thereby 
prevented plaintiff from rendering further services under the terms 
of the* said agreement: and for that the defendants by reason of the 
premises without warrant or justification breached and violated the* 
terms of the said agreement with plaintiff, with the intent 
ami purpose of destroying the said agreement, and thereby 
depriving the plaintiff of the* income, benefits, advantages and 
emoluments which lie* otherwise would have derived therefrom to 
the actual damage to the plaintiff in the sum of Forty-nine Thousand 
One Hundred Seventy-one Dollars and forty-four cents ($49.- 
171.4 1). wherefore the plaintiff brings this suit and claims from 
the defendants damages for the* aforesaid breach of said contract in 
the sum of Forty-nine Thousand One Hundred Seventy-one* Dollars 
and forty-four cents ($49,171.44). with interest thereon from the 
,‘Hst day of May. 1920. be*side*s costs. 

Second Count. The said plaintiff further sues the said defendants 
for money payable by the defenelants to the plaintiff for that 
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heretofore, to wit, on the 2nd day of July, 1915, the plaintitf entered 
into a certain written agreement with the defendant, Bernard M. 
Bridget and Samuel Rosenthal, decedent of the other above-named 
defendants, trading and doing business in the District of Columbia 
as co-partners under the style and firm name of Parker, Bridget 
and Company, whereby among other things it was agreed that the 
plaintiff was to act as manager of the business then being conducted, 
and to be conducted by said co-partnership in said District, and that 
plaintiff by the terms of said agreement undertook faithfully to 
discharge the duties of said employment, the said employment of 
the plaintiff as said manager was to continue for the definite period 
of five years beginning on the 31st day of May, 1915, and in 
consideration of the services agreed to be rendered by the plaintiff, 
the defendant, Bernard M. Bridget and the said Samuel Rosenthal, 
deceased, co-partners as aforesaid, undertook and agreed to 

4 pay to the plaintiff as compensation for his said services a sum 
equal to fifteen per centum of the net profits in each year 

derived from the conduct of the said business by the said co-partners 
during tho period of said agreement; that upon the making of the 
said agreement plaintiff entered upon the discharge of the duties 
by him agreed to he performed and continuously therealter acted 
as manager of the said co-partnership, and devoted his time and 
efforts to the success and increase of the said business to the satis¬ 
faction of the said co-partners and each of them; that by reason of 
the discharge by the plaintiff of the duties by him agreed to he per¬ 
formed the plaintiff thereby became and was entitled to receive the 
compensation provided for in said agreement; that in an account 
stated of the net profits derived from the conduct of said business 
between March 1(», 1918 and May 1. 1918 there was erroneously 
charged against the said net profits of said business certain items 
of debit which thereby improperly reduced and took from the net 
profits to which the plaintiff was entitled under the terms of said 
agreement the sum of One Thousand Nine Hundred Twenty-one 
Dollars and fifty-three cents ($1,921.53); that the deduction of the 
said amount from the net profits due the plaintiff was made without 
warrant or justification; demand has been made upon the defendants 
for the payment of the moneys aforesaid but the defendants have 
failed and refused and still fail and refuse to pay the same or any part 
thereof, although the defendants have been requested so to do: 
wherefore, the plaintiff brings this suit and claims the sum of One 
Thousand Nine Hundred Twenty-one Dollars and fifty-three 

5 cents ($1,921.53), with interest thereon from the 1st day of 
May, 1918 besides costs. 

Third Count. The said plaintiff further sues the said defendants 
for money payable by the defendants to the plaintiff for goods 
sold and delivered bv the plaintiff to the defendants, and for work 
done and material provided by the plaintiff for the defendants at their 
request; and for money lent by the plaintiff to the defendants; 
and for money paid by the plaintiff for the defendants at their 
request; and for money received by the defendants for the use of 
the plaintiff, and for money found to be due from the defendants 
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to the plaintiff on accounts stated between them. And the plaintiff 
claims the sum of Fifty Thousand Ninety-two Dollars and Ninety- 
seven cents ($.10,092.97), with interest on Forty-nine Thousand 
One Hundred Seventy-one Dollars and Forty-four cents ($49,171. 
44) thereof from the .‘list dav of May, 1920 and interest on One 
Thousand Nine Hundred Twenty-one Dollars and fifty-three'cents 
($1,921.53) thereof from the 1st day of May, 1918 besides costs, 
according to the particulars of demand hereto annexed. 

GEO. P. HOOVER, 

\VM. II. HOOVER, 
Attorneys for Plaintiff. 

0 Particular of Demand. 

******* 

To fifteen per cent of profits as per terms 
of agreement from March 10, to Mav 1. 

1918.\ . . $2,006.34 

Less credit, amount drawn account salary 

during said period. 576.90 

- $2,029.44 

To fifteen percent of profits as per terms 
of agreement, from May 1. 1918, to May 
31, 1920—on basis of actual profits dur¬ 
ing preceding six weeks, at $436.50 per 


week) . 47,142.00 

Less credit paid by Frank M. Low on 

or about June 1, 1918 . 1.090.00 

- 46,142.00 


To amounts due on pro-rata basis by rea¬ 
son of erroneous charges against profits 
in account rendered in settlement of 
interest of estate of Samuel Rosenthal, 
deceased: 

Pro-rata unexpired insurance premiums 300.35 
Pro-rata refund account of rent paid in 

advance . 142.72 

Refund account error in taxes . 67.82 

Fifteen Per Cent of Following Items: 

Charged off account of bad debts. 1,065.08 

Charged off account of automobiles. 34.54 

Cost of goods not in inventorv (Invoice of 

Febv.) .‘. 311.02 

- 1,921.53 


Aggregate 


50,092.97 
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7 Affidavit of Merit. 

******* 
District of Columbia, as: 

Personally appeared before the undersigned, a notary public in 
and for the District aforesaid, Bailey Shumate, who first having 
been duly sworn did depose and say: 

That he is the party named as plaintiff in the above entitled cause 
and has a just and meritorious cause of action against the defendants 
named herein, which is as follows: 

That on the 2nd day of July, 1915 he entered into a written agree¬ 
ment with Samuel Koscnthal and Bernard M. Bridget, co-partners 
trading and doing business under the style and firm name of Parker, 
Bridget and Company, in the District of Columbia, whereby the 
said co-partners agreed to and did employ the plaintiff as manager 
of the business then being conducted and to he conducted bv the 
said co-partners for the definite term of five years, commencing on 
the 31st day of May, 1915, and the said co-partners agreed to pay 
to the plaintiff as compensation for his said services a sum equal to 
fifteen per centum of the net profits derived from the conduct of 
the said business by the said co-partners: that in the performance 
of the agreement on his part made, the plaintiff entered upon the 
said employment and faithfully discharged the duties by him agreed 
to lx 1 performed, and continuously thereafter acted as manager of 
the business of the said co-partnership, and until the breach of the 
said agreement in the declaration complained of devoted his 
<S time and efforts to the sucess and increase of the said business 
to the satisfaction of the said co-partners and each of them. 

Affiant further avers that the defendants named in said declara¬ 
tion on or about the 4th day of May, 1918, voluntarily dissolved 
the said co-partnership and discontinued the conduct of the said 
business, and contrary to and in violation of the terms of said 
agreement, dispensed with the services of the plaintiff and discharged 
him from the further performance thereof, and thereby prevented 
plaintiff from rendering further services under the terms of the said 
agreement; that under the terms of the said agreement fifteen per 
centum of the net profits of the said business for the unexpired 
portion of the term thereof amounts to the sum mentioned in the first 
count of the declaration, and demand has been made upon the 
defendants for the payment of the moneys still due the plaintiff un¬ 
der the said first count of the declaration hereof, to wit, the sum of 
$49,171.44, with interest thereon from the 31st day of May, 1920, 
but they have failed and refused and still fail and refuse to pay the 
same or any part thereof. 

Affiant further avers that in an account stated of the net profits 
derived from the eonduet of the said business between March 16, 
1918 and May 1, 1918 there was erroneouslyy charged against the 
said net profits of said business certain items of debit which thereby 
improperly reduced and took from the net profits to which the plain- 
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tiO’ was entitled under the terms of said agreement the sum of 
$1,921.53 and demand has been made upon the defendants for 
the payment of the aforesaid moneys still due the plaintiff. 
9 hut the defendants have failed and refused and still fail and 
refuse to pay the same to the plaintiff, or any part thereof. 
Affiant further avers that hv reason of the failure and refusal of 
the defendants to make payment of the aforesaid sums of money 
due to the plaintiff, or any part thereof, although the defendants 
have been requested so to do there now remains justly due and 
payable to the plaintiff the sum of $50,092.97, with interest on 
$49,171.44 thereof from the 31st day of May, 1920 and interest on 
$1,921.53 thereof from the 1st day of May, 1918, exelusive of all 
setoffs and just grounds of defense. 

BAILEY SHUMATE. 


Subseril>ed and sworn to before me this 13th day of August, 1920. 
| notarial seal. | JOSIE A. GORMAN, 

Notary Public. I). ('. 

Pica.'*. 

Filed September 7, 1920. 


1. Now comes the defendant, Bernard M. Bridget, and for plea 
to the declaration in said cause says that he never promised in 
manner and form as the plaintiff hath alleged. 

2. And for a further plea to said declaration this defendant says 
that lie is not indebted to the plaintiff in manner and form as the 
plaintiff hath alleged. 

FRANK J. HOGAN 

Attorney for defendant Bernard M. Bridget. 

10 Affidavit of Defense. 

* * * * * * * 


Bernard M. Bridget being duly sworn deposes and says: I am one 

of the defendants named in the declaration in this cause and I denv 

• 

the right of the plaintiff to recover any part of his claim in said 
declaration and the bill of particulars set forth. I deny that on July 
1915 the plaintiff was employed as manager of the business then be¬ 
ing conducted by Samuel Rosenthal and myself as partners for the 
definite term of five vears from Mav 31, 1915, and state the fact to 
be that he had theretofore been employed by said partnership as bead 
bookkeeper and head of the office force, only, of the said partner¬ 
ship, which was then conducting a retail clothing business. On 
Julv 2. 1915, he entered into a contract with said firm bv which he 
agreed to continue in its employ in the same capacity in which he 
had theretofore been employed and in no other capacity. By said 
agreement his employment was for a period of five years but subject 
to earlier termination in the event that the partnership should be 
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sooner dissolved by the death of either one of its members. 1 deny 
that the said firm was dissolved on May 4. 1918, by me and the other 
defendants, named in the declaration, or at any other time, and I 
aver the fact to be that, by the express terms of the partnership 
agreement, the said partnership terminated and was dissolved by the 
death of Samuel Rosenthal, one of its members, on December 16, 
1917, and I deny that any partnership ever existed after said 16th 
day of December, 1917, between me and the co-defendants or any 
of them or between me and anv one whomsoever. After the death 

of said Rosenthal the plaintiff agreed with me and mv counsel 

11 that the firm had been dissolved bv the death of said Rosen- 

%/ 

thal and that plaintiff ’s contract was at an end and the plain¬ 
tiff then entered into a new contract with me, individually and 
alone, to perform the same duties for me which he had performed 
for the firm and to receive the same compensation but for the de¬ 
finite time of ninety days from December 16, 1917, and until March 
16, 1918, and thereafter until a negotiation by me for the sale of the 
business should bo concluded and finally, consummated. This 
negotiation was concluded March 21st, 1918, and the sale consum¬ 
mated May 8, 1918. At the time the plaintiff entered into his agree¬ 
ment with the said partnership, the said partnership agreement was 


referred to in the plaintiff's said agreement and the provisions of said 
partnership agreement were well known to the plaintiff. By the terms 
of said partnership agreement in the event of the death of Rosen¬ 
thal, I was allowed to continue the business for ninety days and at 
the end of said time to take over the business by assuming all the 
liabilities of the firm and paying to the estate of the deceased partner 
his share over and above his share of the liabilities. I decided to 
take over the business and to sell the same and so informed the plain¬ 
tiff and requested him to make up the statements of all the liabilities 
of the firm including all to himself for the purpose of such settle¬ 
ment with Rosenthal's estate and the sale of the business and I 
entered into an agreement for the sale of the business to Frank. M. 
Low, by which he agreed to assume all the said liabilities and to pay 
the balance of the purchase price to me. The plaintiff made up 
all the statements upon which the settlement with Rosenthal’s 
12 estate and the sale to Low were made, stating all the liabilities 
of the firm including all liabilities claimed by himself against 
said firm and limited his claim to any share in the profits of the 
business of the firm to those accruing up to the 16th day of March, 
1918, and showing the balance due to himself to be $10,091.46. 
It was well known to the plaintiff that in the negotiations with said 
Low, for the sale of said business, and in fixing the price thereof, that 
I relied upon the acquiescence of the plaintiff, theretofore given, that 
his contract with the firm Inal terminated on December 16, 1917, 
and the statement, prepared by the plaintiff, showing that the total 
liabilities of the plaintiff under said contract, and under his contract 
with me, for the ninety days from December 16, 1917 to March 16, 
1918, amounted to the sum of $10,091.46, and that T was about 
to settle and did settle with the estate of Rosenthal and did sell the 
business to said Low and that said settlement with Rosenthal’s estate 
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and sale to Low were made upon the plaintiff's positive assurance 
that all of the liabilities of every kind known to him were included 
in said statements. The said sum of $10,001.46 was paid to and 
accepted by the plaintiff on May 4, 1018 the day after the sale by me 
to said Low was consummated. 

At no time after July 2, 1013, to the death of Rosenthal, nor 
from the death of Rosenthal, on December 10, 1017, to the settle¬ 
ment with Rosenthal’s estate and the closing of the sale and delivery 
of the business to Low, did the plaintiff make any claim to the con¬ 
tinuance of any rights to share in the profits of said business 

13 under said contract after the death of Rosenthal, and the 
first intimation given to me bv the plaintiff, or in his behalf, 

that he claimed any continuing rights under said contract after the 
death of Rosenthal was after May 4, 1018, and after the transfer to 
Low had been completed. It is true, that in stating the account for 
settlement with Rosenthal’s estate there were some charges made 
against capital which were erroneous, but said erroneous charges were 
made by the plaintiff* himself, were accidental and unintentional, and 
were subsequently corrected. The effect of these errors was to 
diminish the amount payable to the plaintiff* from the business prior 
to March 16, 1018, but the said diminution did not amount to 
$1,021.33 hut only to the sum of $361. payment of which sum was 
tendered to the plaintiff by said Low, but the plaintiff refused to 
accept the same. 

BERNARD M. BRIDGET. 

Subscribed and sworn to before me this 7th day of September, 

1020. 

[notarial seal.) J. WM. REILY, 

Notary Public, I). ('. 

Memorandum. 

September 11, 1020.—Joinder of Issue. Note of Issue, Notice of 
Trial, tiled (Calendared). 

14 Motion to File Amended Declaration. 

Filed January 3, 1023. 

% 

******* 

Comes now the plaintiff in the above entitled cause this 3th day 
of January, 1023, and moves the Court for leave to tile forthwith 
his amended declaration attached hereto. 

GEO. 1\ HOOVER, 

WM. II. IIOOVER, 
Attorneys f<»r Plaintiff. 
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Amended Declaration. 

Filed January 5, 1923. 

******* 

First Count. The plaintiff, Bailey Shumate, sues the defendant, 
Bernard M. Bridget for that, to wit, on the 2nd day of July, 1915, 
the plaintiff entered into a certain written agreement with the de¬ 
fendant, Bernard M. Bridget and one Samuel Rosenthal, trading and 
doing business in the District of Columbia as co-partners under the 
style and firm name of Parker, Bridget and Company, whereby 
among other things it was agreed that the plaintiff was to aet as 
manager of the business then being conducted and to be conducted 
by the said co-partnership, Parker, Bridget and Company in said 
District and that plaintiff by the terms of said agrement undertook 
faithfully to discharge the duties of said employment, the said 
employment of plaintiff as manager was to continue for the definite 
period of five years beginning on the 31st day of May, 1915, and in 
consideration of the services agreed to be rendered by the 
15 plaintiff the defendant, Bernard M. Bridget and the said 
Samuel Rosenthal, deceased, co-partners as aforesaid, under¬ 
took and agreed to pay to the plaintiff as compensation for his 
said services a sum equal to fifteen per centum of the net profits in 
each year derived from the conduct of the said business by the said 
co-partners during the j>eriod of said agreement; that upon the mak¬ 
ing of the said agreement plaintiff entered upon the discharge of the 
duties by him agreed to be performed and continuously thereafter 
acted as manager of the business of said co-partnership, and until 
the breach hereinafter complained of, devoted his time and efforts 
to the success and increase of the said business to the satisfaction of 
the said co-partners and each of them; that the defendant, Bernard 
M. Bridget, on or about the 14th day of March, 1918, as surviving 
partner, under the articles of co-partnership entered into on June 1, 
1915 between the defendant, Bernard M. Bridget and the said 
Samuel Rosenthal, elected to take over the assets, capital and prop¬ 
erty of the firm of Parker, Bridget and Company and to continue 
said business, and the defendant, Bernard M. Bridget from and after 
March lb, 1918 did continue to conduct said business for his own use, 
as surviving partner, under the style and firm name of Parker, 
Bridget and Company, and thereafter on or about the 4th day of 
May, 1918 the defendant, Bernard M. Bridget sold and disposed of 
the said business to one Frank M. Low, and did voluntarily discon¬ 
tinue the conduct of said business, and contrary to and in violation 
of the terms of the agreement entered into with the plaintiff on July 
2, 1915. as aforesaid, dispensed with the services of the plaintiff and 
discharged him from the further performance thereof, and 
lb thereby prevented plaintiff from rendering further services 
under the terms of the said agreement; and for that, the de¬ 
fendant, Bernard M. Bridget by reason of the premises without war- 

2—4306a 


10 


BAILEY SHUMATE VS. HENRY W. SOHON ET AL. 


rant or justification breached and violated the terms of the said 
agreement with plaintiff with the intent and purjxwe of destroying 
said agreement and thereby depriving the plaintiff of the income, 
benefits, advantages and emoluments which he otherwise would de¬ 
rive therefrom, to the actual damage to the plaintiff in the sum 
of Forty-nine Thousand One Hundred Seventy-one Dollars and 
Forty-four Cents ($40,171.44). wherefore the plaintiff brings this 
suit and claims from the defendant damages for the aforesaid breach 
of said contract in the sum of Forty-nine Thousand One Hundred 
Seventy-one Dollars and Forty-four Cents ($40,171.44), with in¬ 
terest thereon from the .‘list dav of Mav, 1020, besides costs. 

Second Count. The said plaintiff further sues the said defendant 
for money payable bv the defendant to the plaintiff for that hereto¬ 
fore, to wit. on the 2nd day of July, 101.I, the plaintiff entered into 
a certain written agreement with the defendant, Bernard M. Bridget 
and one Samuel Rosenthal, trading and doing business in the Dis¬ 
trict of Columbia as co-partners under the style and firm name of 
Barker. Bridget and Company, whereby among other things it was 
agreed that the plaintiff was to act as manager of the business then 
being conducted and to be conducted by said co-partnership in said 
District, and that plaintiff by the terms of said agreement undertook 
faithfully to discharge the duties of said employment, the said em¬ 
ployment of the plaintiff as said manager was to continue for 
17 the definite period of five years beginning on the 31st day 
of May. 1017>. and in consideration of the services agreed to 
be rendered by the plaintiff, the defendant. Bernard M. Bridget and 
the said Samuel Rosenthal, deceased, co-partners as aforesaid, under¬ 
took and agreed to pay to the plaintiff as compensation for his said 
services a sum equal to fifteen per centum of the net profits in each 
vear derived from the conduct of the said business bv the said co- 
partners during the period of said agreement: that upon the making 
of the said agreement plaintiff entered upon the discharge of the 
duties by him agreed to be performed and continuously thereafter 
acted as manager of the said co-partnership, and devoted his time 
and efforts to the success and increase* of the said business to the 


satisfaction of the said co-partners and each of them: that by reason 
of the discharge by the plaintiff of the duties by him agreed to be 
performed the plaintiff thereby became and was entitled to receive 
the compensation provided for in said agreement: that in an account 
stated of the net profits derived from the conduct of said business be¬ 
tween March 1<». 1018 and May 1. 1918 there was erroneously charged 
against the said net profits of said business certain items of debit 
which thereby improperly reduced and took from the net profits to 
which the plaintiff was entitled under the terms of said agreement 
the sum of One Thousand Nine Hundred Twenty-one Dollars and 
Fifty-three (Vnts ($ 1.021 .*”3): that the deduction of the said amount 
from the net profits due the plaintiff was made without warrant or 
justification: demand has been made upon the defendant for the pay¬ 
ment of the monevs aforesaid but the defendant has failed and 


18 refused and still fails and refuses to pay the same or any part 
thereof, although the defendant has been requested so to do; 
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wherefore, the plaintiff brings this suit and claims the sum of One 
Thousand Nine Hundred Twenty-one Dollars and Fifty-three Cents 
($1,921.53), with interest thereon from the 1st day of May, 1018, 
besides costs. 

Third Count. The said plaintiff further sues the said defendant 
for money payable by the defendant to the plaintiff for goods sold 
and delivered by the plaintiff to the defendant; and for work done 
and material provided by the plaintiff for the defendant at his re¬ 
quest; and for money lent by the plaintiff to the defendant; and 
for money paid by the plaintiff for the defendant at his request; 
and for money received bv the defendant for the use of the 
plaintiff, and for money found to he due from the defendant to the 
plaintiff on accounts stated between them. And the plaintiff claims 
the sum of Fifty-Thousand Ninety-two Dollars and Ninety-seven 
Cents ($50,092.97), with interest on Forty-nine Thousand One 
Hundred Seventy-one Dollars and Forty-four Cents ($49,171.44) 
thereof from the 31st dav of Mav. 1920 and interest on One Thou- 
sand Nine Hundred Twenty-one Dollars and Fifty-three Cents 
($1,921.53) thereof from the 1st day of May, 1918, besides costs, 
according to the particulars of demand hereto annexed. 

GEO. P. HOOVER, 

WM. II. HOOVER, 

At tor urn s for Plaintiff. 

19 Demurrer to Amended Declaration. 

Filed January 5, 1923. 

******* 

Now comes the defendant, Bernard M. Bridget, by his counsel, and 
savs that the first count of the amended declaration is had in sub- 
stance. 

FRANK J. HOGAN, 
Attorney for Defendant. 

9 / 4 4 

Note: Among the matters of law intended to be argued in support 
of the foregoing demurrer are the following: 

(1) That the written contract alleged to have been entered into 
between the plainiff and the partnership composed of Bernard M. 
Bridget and Samuel Rosenthal for personal services by plaintiff to 
said partnership came to an end upon the dissolution of said partner¬ 
ship by the death of said Rosenthal. 

(2) That the purchase by said Bridget, the surviving partner 
of the aforesaid partnership, of the interest of his deceased partner¬ 
ship, did not revive the pleaded written contract so as to make the 
same a contract for personal services between the said Bridget in¬ 
dividually and the said Shumate, that the said Bridget was not 
obligated bv the terms of said contract, or otherwise, not to sell the 
business thus purchased by him and the sale thereof by him to Low, 
as pleaded, as matter of law did not constitute a breach of the con¬ 
tract pleaded. 
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(3) That the said first count of the said declaration is in oilier 
respects apparent on its face bad in substance. 

20 Pleas to Amended Declaration. 

Filed January 5, 1923. 

******* 

1. Now comes the defendant, Bernard M. Bridget, and for plea 
to the amended declaration in said cause, and to each and even’ count 
thereof, says that he never promised in manner and form as the 
plaintiff hath alleged. 

2. And for a further plea to said declaration, and to each and 
overv count thereof, this defendant savs that he is not indebted to the 
plaintiff in manner and form as the plaintiff hath alleged. 

3. For a still further plea to the said declaration, and to each and 
every count thereof, this defendant says that the plaintiff ought not 
to have or maintain his action against the defendant because the 
said supposed cause of action in the said declaration alleged did not 
accrue to the plaintiff at anv time within three vears next before the 
commencement of this suit, in manner and form as said plaintiff 
hath alleged. 

FRANK .1. IIOGAN, 
Attorney for Defendant . 

Supreme Court of the District of Columbia. 

Fridav, Januarv 5th, 1923. 

Session resumed pursuant to adjournment, Mr. Justice Hitz presid¬ 
ing. 

******* 

Come again the parties aforesaid, in manner aforesaid, and the 
jury that was respited yesterday; thereupon the motion of 

21 plaintiff filed herein for leave to file forthwith an amended 
declaration coming on to be heard, it is ordered that said 

motion be, and it is hereby granted, and said amended declaration 
is accordingly filed; whereupon defendant Bernard M. Bridget files 
a demurrer to said amended declaration, which coming on to be 
heard, it is ordered that said demurrer be, and it is hereby overruled; 
thereupon defendant Bernard M. Bridget files pleas to said amended 
declaration, the joinder of issue heretofore filed to stand; whereupon 
said defendant moves the Court to instruct the jury to find for de¬ 
fendant under the first and third counts of the amended declaration, 
which motion is granted, to which plaintiff prays an exception, which 
is here noted: thereupon the jury after the case is given them in 
charge upon their oath say that on the amended declaration they find 
for plaintiff against defendant Bernard M. Bridget on the second 
count thereof, and that the money payable by said defendant Bernard 
M. Bridget to plaintiff by reason of the premises is the sum of one 
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thousand two hundred dollars ($1,200.00) ; and further, pursuant to 
direction of the Court they find for said defendant upon the first and 
third counts thereof. 

Thursday, January 11th, 1923. 

Session resumed pursuant to adjournment, Mr. Justice Hite presid¬ 
ing. 

******* 

The time within which to move for a new trial in this cause hav¬ 
ing expired, judgment on verdict is ordered. 

Wherefore it is considered that plaintiff recover of defend- 

22 ant Bernard M. Bridget herein, under the second count of 
the amended declaration the sum of one thousand two hun¬ 
dred dollars ($1,200.00) with interest thereon from this date, being 
the money payable by said defendant to plaintiff by reason of the 
premises, together with the costs of suit, to he taxed by the Clerk, and 
have execution therefor. Further, it is considered that plaintiff take 
nothing under tlie first and third counts of the amended declaration, 
and that defendant Bernard M. Bridget go hence without day and 
he for nothing held. 

From so much of the foregoing judgment as in favor of defendant, 
the plaintiff by his Attorney in open Court notes an appeal to the 
Court of Appeals, and the penalty of an undertaking for costs on said 
appeal is hereby fixed in the sum of one hundred dollars ($100.00), 
or in lieu thereof, a deposit with the Clerk of Fifty dollars ($50.00). 

Memoranda. 

January 15, 1923.—$50 deposited in lieu of undertaking on ap¬ 
peal. 

February 13, 1923.—Time to submit Exceptions extended to 
March 31, 1923. 

March 30, 1923.—Bill of Exceptions submitted. 

23 Suggestion of Death, of Defendant. 

Filed December 12, 1923. 

******* 

Comes now the plaintiff, by his attorneys, and suggests to the 
Court that the defendant. Bernard M. Bridget, departed this life 
May 24, 1923, leaving a last will and testament, and that Henry 
W. Sohon and R. Ross Perry, Jr. have by this Court, sitting as a 
Probate Court, been granted letters testamentary as executors of 
the last will and testament of said Bernard M. Bridget, deceased; 
wherefore, the plaintiff moves that the said Henry W. Sohon and R. 
Ross Perry, Jr., executors as aforesaid, be made parties defendant in 
the place and stead of said Bernard M. Bridget to the end that they 
may appear and defend said cause of action. 

GEO. P. HOOVER, 

WM. H. HOOVER, 
Attorneys for Plaintiff. 


II 
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Memorandum. 

December 12, 1923.—Henry \V. Sohon and R. Ross Perry, Jr., Ex¬ 
ecutors. made parties defendant in place of Bernard M. Bridget. 

21 Order for Appearance. 

Filed February 26, 1924. 

* * * * . * * * 

The Clerk of said Court will please enter our appearance for the 
Executors of the estate of Bernard M. Bridget, deceased. 

FRANK J. HOGAN. 
EDMUND L. JONES. 

Assignments of Error . 

Filed March 3, 1925. 

******* 

1. The Court erred in directing the jury to return a verdict for the 
defendant on the first count of the amended declaration. 

2. The Court erred in directing the jury to return a verdict for 
the defendant on the third count of the amended declaration. 

3. 'I'he Court erred in holding, as matter of law, that no recovery 
could he had by the plaintiff under the first count of the amended 
declaration. 

4. The Court erred in holding, as matter of law, that no recovery 
could he had by the plaintiff under the third count of the amended 
declaration. 

5. The Court erred in holding, as matter of law, that no reco\ery 
could he had bv the plaintiff bv reason of the breach bv the defend- 
ant of the certain contract dated July 2. 1915, as in the first count 
of the amended declaration alleged. 

The foregoing constitute the errors relied upon hy the plain- 
25 tiff, Bailey Shumate, on the appeal in this cause. 

GEO. P. HOOVER, 

\VM. II. HOOVER, 
Attorneys for Plaintiff. 

Service of a copy of the foregoing assignments of error acknowl¬ 
edged this 27th dav of February, 1925. 

FRANK J. HOGAN. 
EDMUND L. JONES. 

Attorneys for Defendants. 
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Supreme Court of the District of Columbiu. 

Tuesday, March 3d, 1925. 
Session resumed to adjournment, Mr. Justice Bailey presiding. 


******* 

By Hitz, J. 

The Court having this day signed the Bill of Exceptions in this 
cause heretofore submitted, as of the time of the noting thereof at 
the trial, now hereby orders the same of record nunc pro tune. 

Appellant's Designation of Record. 

Filed March 3, 1925. 


To Morgan II. Beach, Esq., 

Clerk, Supreme Court, District of ^Columbia: 


In making up the transcript of record on appeal to the Court of 
Appeals of the District of Columbia in the above entitled 
2(5 cause, you will please include the following: 

1. Declaration, particulars of demand and affidavit, filed 
August 13, 1920. 

2. Pleas of defendant and affidavit of defense, filed September 

7. 1920. 

3. Memorandum, joinder of issue and note of issue, filed Septem¬ 
ber 11, 1920. 

4. Motion for, and leave granted to file amended declaration, tiled 
January 5, 1923. 

5. Amended declaration, filed January 5, 1923. 

0. Demurrer to amended declaration, filed January 5, 1923. 

7. Memorandum, demurrer to amended declaration overruled, 
filed January 5, 1923. 

8. Pleas to amended declaration, filed January 5, 1923. 

9. Memorandum, verdict for plaintiff on second count of amended 
declaration, and for defendant on first and third counts of amended 
declaration, filed January 5, 1923. 

10. Memorandum, judgment for plaintiff on second count of 
amended declaration, and judgment for defendant on first and third 
counts of amended declaration, filed January 11, 1923. 

11. Memorandum, appeal noted bv plaintiff from judgment on 
first and third counts of amended declaration, and bond fixed on 
appeal, filed January 11, 1923. 

12. Memorandum, deposit by plaintiff in lieu of undertaking on 
appeal, filed January 15, 1923. 
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13. Memorandum, .time to submit bill of exceptions extended to 
March 31, 1923, tiled February 13, 1923. 

27 14. Memorandum, bill of exceptions submitted, March 30, 

1923. 

15. Suggestion of death of defendant, Bernard M. Bridget, filed 
December 12, 1923. 

16. Memorandum of Henrv W. Sohon and R. Ross Perrv, .Jr., 
l>eing made parties defendant on suggestion of death of defendant, 
Bernard M. Bridget. December 12. 1923. 

17. Appearance of F. .T. Hogan and K. h. Jones, as attorneys for 
Ilenrv \V. Sohon and It. Ross Perrv, Jr., Executors of will of 
Bernard M. Bridget, deceased, tiled February 26, 1924. 

1<S. Assignments of error, tiled February 27. 1925. 

19. This designation of record on appeal, filed February 27, 
1925. 

GEO. P. HOOVER, 

WM. II. HOOVER, 
Attorneys for Plaintiff. 

Service of a copy of the foregoing designation of record acknowl¬ 
edged this 27th dav of February, 1925. 

FRANK J. HOGAN, 
EDMUND L. JONES, 

Attorneys for Defendants. 
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Supreme Court of the District of Columbia. 


United States of America, 

District of Colombia, s*: 

I, Morgan II. Beach, Clerk of the Supreme Court of the District 
of Columbia, herein’ certify the foregoing pages numbered from 1 
to 27. both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause* No. 040N2 at Law, wherein 
Bailey Shumate is Plaintiff and Bernard M. Bridget et al. are De¬ 
fendants, as the same remains upon the files and of record in said 
Court. 

In testimony whereof. I hereunto subscribe mv name and affix the 
• • 

seal of said Court, at the City of Washington, in said District this 

19th dav of March. 1925. 

* 

[Seal Supreme Court of the District of Columbia.1 

MORGAN II. BEACH. 

Cirri,-. 

By CHAS. B. COFFIN, 

Asst. Clerk. 

E\V. 
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29 In the Supreme Court of the District of Columbia. 

. At Law. No. 64,082. 

Bailey Shumate, Plaintiff, 
vs. 

Bernard M. Bridget, Defendant. 

Notice. 

Frank J. Ilogan, Esq., 

Attorney for Defendant: 

Please take notice that on Friday, March 30, 1923, at ten o’clock 
A. M., or as soon thereafter as counsel may he heard, the proposed 
hill of exceptions, attached to this notice, a copy of which said pro¬ 
posed hill of exceptions is herewith handed to you, will he submitted 
to the Court to he settled. 

GEO. P. HOOVER, 

WM. II. HOOVER, 
Attorneys for Plaintiff. 

Service of copy of the foregoing hill of exceptions and notice of 
the submission of same, acknowledged this 20th dav of March, 1923. 

FRANK J.' HOGAN, 
Attorney for Defendant. 

30 In the Supreme Court of the District of Columbia. 

At Law. No. 64,082. 

Bailey Shumate, Plaintiff, 
vs. 

Bernard M. Bridget, Defendant. 

Bill of Exceptions. 

Be it remembered, that this cause came on for trial on Tuesday, 
January 2, 1923, Wednesday, January 3, 1923, Thursday, January 
4. 1923 and Friday, January 5, 1923, before Mr. Justice Ilitz, and a 
jury duly impanelled and sworn to try the issues between the parties 
to said cause, and proceedings were had, rulings made by the Court 
and exceptions duly taken and noted as follows: 

And thereupon, after the jury had been duly sworn, the plain¬ 
tiff, Bailey Shumate, to maintain the issues on his part joined, first 
being duly sworn, testified as follows: 

Mv full name is Bailey Shumate; I am plaintiff in this cause, and 
am fifty years of age. I entered the employ of Parker, Bridget & 

3—4306a 
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Company in the fall of 189.*» as hook keeper in charge of the ofHee. 

When I first went there the firm was composed of Ilarrv B. Parker, 

Bernard M. Bridget and William (). Shumate, a cousin of mine. 

After that there was a change in the firm. Mr. Shumate sold out his 

interest after about four years to Mr. Samuel Rosenthal, of Ilirsh 

Brothers, of Baltimore, who came in and then the firm consisted 

of Mr. Parker. Mr. Bridget and Mr. Rosenthal. Subsequent to that 

Mr. Parker died, I do not remember the date of his death, and 

then it was that- Mr. Bridget and Mr. Rosenthal constituted 

:;i the firm, just those two. Mr. Rosenthal was a partner around 

twenty years. I continued in the service* of the firm as 
% • 

then constituted. Prior to May :>1. 1915 I never had anv title. 1 

• * 

was credit man; had charge of the office, employed people and dis¬ 
charged them, signed orders for merchandise for the different buyers 
in the different departments, that is, countersigned the orders. 1 
bought some clothing. I was in charge when Mr. Bridget was away. 

Mr. Rosenthal was rarely over there. He came over for a few hours 

% 

on Saturday: sometimes he would not come for several weeks and 

Mr. Bridget was alone and when Mr. Bridget was away I was in 

charge and when he was there he left a great many things to me. 

During that period Mr. Bridget, Mr. Rosenthal and myself were the 

active managers of the business, if you call Mr. Rosenthal active, 

not l>eing there. lie was there verv few hours a month. Mr. 

Bridget's health was had and for a good many years past he has 

been awav considerably. When he was away I ran the business. 
• • • 

Prior to May 51. 1918 I was employed on a straight salary. I entered 
into a written contract with Mr. Rosenthal and Mr. Bridget, con¬ 
stituting the firm of Parker. Bridget A: Company with reference to 
my employment. 

Thereupon witness was handed a paper, after examining which 
he testified: 


I recognize the signatures on that paper. Mr. Rosenthal signed 
for Parker. Bridget A: Company, I signed it and Mr. Bridget wit¬ 
nessed it. That is the agreement which I entered into with Parker, 
Bridget A: Company. 

Thereupon the said paper was offered in evidence, marked Plain¬ 
tiff's Exhibit No. 1. read to the Court and jury and is in words and 
figures as follows: 


‘‘This agreement. Made this Second dav of July, 1915. by 
and between the firm of Parker. Bridget A: Company, of the 
one part, and Bailey Shumate, of the other part, witnesseth: 

“Whereas by the new articles of co-partnership between Samuel 
Rosenthal and Bernard M. Bridget, composing the said firm of 
Parker. Bridget A: Company, hearing even date herewith, they have 
agreed to continue the said Shumate in the employ of the said firm 
in the capacity in which he has heretofore been employed in its 
business, the said employment to he for a term of five (5) years 
commencing as of the 31st day of May, 1915. the said Shumate to 
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receive* as compensation for bis services a sum equal lo fifteen (15) 
per centum of the net profits of the said firm during each year of 
his said employment, which compensation it is further agreed shall 
not be less than Five thousand dollars ($5,000) per annum, which 
last named sum he shall have the right to draw in equal monthly in¬ 
stalments throughout the said term, the same to he charged to the 
general expense account of said firm, and, at the end of each year 
of his said employment herein provided for. all excess of such 
fifteen (15) per centum of net profits, over and above the said sum 
of Five thousand dollars ($5,000) per annum, shall he paid to the 
said Shumate, or placed to his credit on the hooks of the firm, con¬ 
stituting a liability upon its part to him, payable with interest at 
three per centum j>er annum on ninety (00) days’ demand, as he 
mav elect: 

‘‘Now, therefore, this agreement witnesseth that the said Shumate 
hereby accepts the said employment on the terms above stated, and 
agrees faithfully to discharge his duties thereunder, and the said 
firm agrees to pay him the said compensation in the amounts and in 
the manner above specified. 

In witness whereof the said parties have signed these presents this 
dav and vear first hereinbefore written. 

(Signed) PARKER, BRIDGET & CO. 
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HAILEY SIIUMATE. 


Witness: 

R. M. RRIDGET ’. 


At or about the time my contract was entered into I had a talk 
with Mr. Bridget regarding his entering into a new partnership 
arrangement with Air. Rosenthal. Mr. Rridget showed me what 
purported to he a duplicate original of the agreement which Ik* 
entered into with Mr. Rosenthal. I had it in my possession to read 
and look at. He kept it himself in his papers hut 1 read it over 
several times and we read it over together. I familiarized myself 
with its contents. He loaned it to me to copy a couple of clauses 
where if one should die we should continue the business and he told 
me we would go on together. 

Thereupon witness was handed a paper, after examining which he 
testified: 

I am familiar with the signatures; I find on the agreement the 
signatures of Mr. Rridget and Mr. Rosenthal, and myself as witness. 

Thereupon the said paper-writing was offered in evidence, marked 
Plaintiff’s Exhibit No. 2. read to the Court and jury and is in 
words and figures as follows: 


“This agreement made this first • day of June, 1915, between 
Rernard M. Bridget and Samuel Rosenthal, witnesseth: 

“Whereas the partnership subsisting between the said parties un¬ 
der agreement of June 4. 1904, has expired on the 31st day of May, 
1915, and the parties desire to renew the same and to continue the 
business in which they are now engaged: 
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“Now, therefore, this agreement further witnesseth that said parties 
do covenant and agree, each with the other, to be and become and 
do hereby constitute themselves general partners in the com- 

34 mereial retail business of selling men's and children's clothing 
and kindred lines of merchandise, in the premises now 

occupied by them at Ninth Street and Market Space, in the City of 
Washington, District of Columbia, under the following terms. 

“First: The name and stvle of said firm shall continue to bo 
Parker, Bridget and Co. 

“Second. The time during which the said partnership shall con¬ 
tinue shall he from the 31st day of May, A. IT, 1015, for and un¬ 
til the thirtv-first dav of May, A. D., 19*23. 

“Third. That the capital, assets and property of every description 
of the said firm shall belong to the said partners in the proportion* 
now shown bv the hooks of the firm and shall he subject to such 
fluctuations as future withdrawals or additions inav make. 

“Fourth. That the profits and losses of the said business shall he 
shared by the said parties equally, that is, one-half hv each. 

“Fifth. Neither partner shall assign his interest, nor any part of 
it, nor withdraw or in any way reduce any part of the capital now in¬ 
vested in the business, nor assign any part of his share of profits, nor 
withdraw from his share of the profits any part thereof except so 
much as may l>c necessary, for his legitimate living expenses, not 
exceeding twelve thousand dollars in any one year, each. All surplus 
of profits over and above the amount of one thousand dollars per 
month, each, so withdrawn for living expenses, shall he retained hv 
the firm and constitute an addition to capital. 

“Sixth. The said Rosenthal agrees to pay to the said Bridget the 
sum of twenty-five hundred dollars ($2,500) per annum during the 
slid partnership which sum shall not he drawn out of the business 
by the said Bridget, hut shall he credited to the capital account 

35 of the said Bridget and remain as such in the business, said 
sum to be charged against the profits of the said Rosenthal. 

“Seventh. In the event of the death of either partner, the partner¬ 
ship shall cease and the right and title to all the assets, capital and 
profit// of the firm shall accrue to the survivor who may continue the 
business using the said firm name. Not exceeding ninety days after 
such death, however, the interest of such deceased partner shall 1 m* 
ascertained and stated, by taking the inventory of assets and 
liabilities as shown by the last semi-annual adjustment or settle¬ 
ment preceding such death, as shown by the books of the firm, plus 
or minus gains or losses to such deceased partner, between such semi¬ 
annual settlement and the date of such death, as shown hv the hooks 

% 

of the firm, and the amount of the interest of such deceased partner 
shall he paid over to his executor or administrator and he accepted 
in full settlement and discharge of all interest in the firm. During 
said ninctv davs the business mav he continued hv the surviving 
partner for the joint account of himself and the estate of the de¬ 
ceased partner. The payment to the estate of the deceased partner 
shall be made as follows: If the survivor shall elect to take the 
assets and continue the business for his own use. for the exercise of 
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which election lie is to be allowed the period of ninety days, as afore¬ 
said, the amount of the interest of the deceased partner shall not be 
immediately payable, but may, at the election of the survivor, be 
paid in ten equal semi-annual instalments, bearing interest at five 
per centum ]>er annum, the interest upon the whole balance being 
payable semi-annually with each instalment of principal. 

“If the said survivor should at any time during the con- 
30 tinuance of the said indebtedness, turn over said business to a 
corporation or become identified with a corporation—which is 
the practical successor of said business—then he shall deliver to the 
proper representatives of the deceased partner, shares of the said 
capital stock in said corporation, of the par value of at least 25% 
more than the amount of the loan thus remaining unpaid, which said 
shares of stock shall be held by the said representatives of the deceased 
partner, as collateral security for said loan, and upon the payment 
of said loan, said shares of stock shall be returned to the said survivor 
or his nominees. 

‘‘In the event of the formation of said corporation as aforesaid, and 
the failure of said survivor to deliver said shares of stock, the said 
loan then remaining unpaid, shall at once become due and demand- 
able, and, upon the failure to pay any instalment of the said loan, as, 
and when payable the entire amount remaining unpaid shall at once 
become due and demandahle. 

“If the survivor shall not, within or at the expiration of said 
ninetv davs, elect to take the assets and continue the business, the 
business shall be closed out. the firm liquidated, and the interest of 
each partner paid and satisfied ratably, without preference, from the 
assets. 


“It is further agreed that the two policies of life insurance on the 
life rtf said Bridget, namely, policies Nos. 007,385 and 007,386 issued 
bv tlie Mutual Life Insurance Company rtf Newark. New Jersey, for 
twenty-five thousand dollars each, dated July 22, 1012, payable to the 
estate of said Bridget shall be, by him, duly assigned to the firm 
rtf Parker, Bridget <fc Co., the present surrender value thereof to be 
credited on the books rtf said firm to the said Bridget, and the 
premiums thereon shall thereafter he paid by the firm and 
37 charged to the egneral expense* account. In the event of the 
death of said Bridget, before the termination of the partner¬ 
ship hereby created, nr before the full settlement by the surviving 
partner with the estate of the deceased partner of his interest in the 
firm, the whole proceeds of said policies, or so much as may he 
necessary to pay in full the amount due the deceased partner shall 
be so applied and a lien is hereby given on said policies for the 
benefit of the estate of such deceased partner. 

"It is further stipulated that in the liquidation of said firm. l>e- 
tween the partners, the total amount shown on the books of the 
firm under the name of “Contigent Loss Account’’ shall be applied 
to the reduction by that amount, of the amount of the firm’s assets 
carried under the name of “Improvement and Fixture Account”'. 

“It is further stipulated that Bailev Shumate now in the employ 
of said firm shall be continued in such employ in the same capacity 
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which he now holds, for the term of live years and to receive as 
compensation an interest in the net profits of tlie firm equal to 
fifteen per centum thereof: Provided, however, that the said Shumate 
shall have the right to draw from said firm not less than five thou¬ 
sand dollars per annum, in equal monthly instalments, the same 
to he charged to tin* general expense account of said firm. The excess 
of said fifteen percentage of net profits, over and above the sum of 
$.">.000, shall be placed to the credit of said Shumate in the semi¬ 
annual settlement of the lw>oks and constitute a liabilitv of tin* 
firm to said Shumate. 

“In witness whereof the said parties have hereunto set their hands 
and seals in duplicate on the dav and vear first hereinbefore written. 

|seal.! (Signed) B. M. BRIDGET. 

:\s I SEAL. | SAMUEL ROSENTHAL. 


Witness: 

BAILEY SHUMATE.’* 


Thereupon witness was asked to look at the paper, examine it. 
refer to the clause's which were particularly brought to his attention 
at the time Mr. Bridget gave him the copy of the agreement to ex¬ 
amine. and testified: 

The seventh paragraph on page two is one of these, and the third 
paragraph on page three relative to the insurance policy on Mr. 
Bridget's life*. As to whether there were any others, of course. I 
knew thev were' going to draw up a similar contract with me as this 
last part here, the last paragraph. 

Thereupon the following occurred: 

At or about the time I entered into mv contract I had a con- 
versation with Mr. Bridget concerning this seventh paragraph of the* 
partnership agreement, this paragraph which relates to the death of 
one of the partners and the right of the surviving partner to purchase 
the interest of the deeeased partner. 

“Q. What conversation did you have with him about that?” to 
which objection was made hv counsel for the defendant. 

Thereupon counsel for plaintiff stated that the evidence was not 
offered for the purpose of altering, modifying or changing the terms 
of either of the contracts, that it was offered as pail of the res 
gestae of the transaction between the plaintiff and Mr. Bridget at 
he time the contract was entered into between the plaintiff and the 
members of the firm. 

Whereupon the following offer of proof was made: 

That if plaintiff were permitted to testify he would state that at 
or about the time he entered into the agreement with the 
30 partnership dated Julv *2. I01o (Plaintiff's Exhibit No. 1) 
he had knowledge of the provisions of the partnership agree¬ 
ment of June 1. 101." between Rosenthal and Bridget, particularly 
the clause which relates to the right of one to buy the business in the 
event the other should die: he would testify that in the conversation 
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referring to that el a use of the contract, Mr. Bridget told him that if 
Mr. Rosenthal should die that he. Mr. Bridget, would exercise the 
option to continue the Business during the life of plaintiff’s contract 
and if Mr. Bridget should die, he (Bridget) knew that Mr. Rosenthal 
would do likewise; that the foregoing was offered as a part of the 
res gestje of the contract and not to alter, vary or change its terms. 

Thereupon the Court sustained the obpection of counsel for the 
defendant, to which ruling the plaintiff then and there excepted, 
which exception was duly noted by the Court. 

Witness resuming, after this contract was entered into I continued 
in the employ of the firm of Barker, Bridget A: Company up to May 
4. 191S. I recall the death of Mr. Rosenthal, la* died December Iff, 
Iff 17. As to what hapjxmed to the business which had been con¬ 
ducted by Mr. Bridget and Mr. Rosenthal under the stvle and firm 
name of Parker, Bridget A: Company, after the death of Mr. 
Rosenthal it ran on just exactly the same as before: there was no 
change in any manner at all. I continued in the employ of the 
firm. After the death of Mr. Rosenthal I bad a conversation with 
Mr. Bridget regarding my future and the future of the business. 
He said he was going to take me in as a partner with him. A few 
days after Mr. Rosenthal’s death be told me, “Now, as I have said 
all along, we will go in together and you can raise the money and 
get a half interest”. I asked him how much. We talked for a 
while and be said $25,000 cash and leave in what I had there 
40 and then the profits would be half mine and half bis, and 
leave some of my profits in there until I got as much, plus 
mv $25,000 and what I had in, about $10,000, to make an equal 
capital with his and then I was to have half the assets. Under the 
terms of my contract I was to receive 15% of the net profits and the 
remaining 85% was to lx? divided equally between Mr. Bridget and 
Mr. Rosenthal. At or about the time of the death of Mr. Rosenthal T 
had profits to my credit on the books of the company that I had not 
withdrawn. 

Referring to the conversation I had with Mr. Bridget regarding the 
partnership to be entered into between Mr. Bridget and myself, he 
told me to pay $25,000 in cash. I told him I could get it by borrow¬ 
ing the $25,000 from friends and relatives but 1 didn't like to do that. 
So Mr. Bridget said to mo to make it a business proposition, to go 
to the bank and get it. I asked him where I should go and he told 
me to go to see Mr. White, president of the Metropolitan Bank T 
went to see Mr. White at Mr. Bridget’s instance or instigation, 1 out¬ 
lined to Mr. White alxmt what I wanted it for and ho said he would 
be glad to lend it to me but he would have to have an endorser. 1 
told Mr. White that if I had to have an endorser that 1 might as 
well get if from my friends and relatives as 1 first thought of. Mr. 
White suggested that 1 get the new firm, of Mr. Bridget and my¬ 
self, or the contemplated firm, to endorse the paper. I told him that 
I could not promise that until 1 first saw Mr. Bridget and l went down 
to the store and saw Mr. Bridget and Mr. Bridget readily agreed to 
that. Tie said there was no objection to endorsing it at all, that we 
were going to make a success and if we did I would pay it and if we 
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did not. it would not makeanv difference anvway, that we would owe 
that iiiueh money and I cautioned Mr. Bridget. I spoke to him 
41 rather, and asked him if it would affect our line of credit 
at the Metropolitan Bank and he said, no, for the reason that 
he did not intend to deposit there any more, that we could get all 
the credit that we wanted at the Second National Bank and it would 
not interfere with our credit at the Metropolitan Bank. Before 
the name of Mr. White, president of the National Metropolitan Bank 
was suggested. I told Mr. Bridget I was sure 1 could get the $2*">.0()O 
from four or five friends or relatives. 1 ascertained that I could do 
that. Thev offered it to me. Anv one of them was able to loan me 
the monev. I had actuallv seen them ami thev had agreed to lend 
me the money. Some of them offered it before I asked it. after 1 told 
them about the chance I had. I told Mr. Bridget that. I told him I 
could get the money from friends or relatives hut [ didn't want to 
do it if it was possible—1 told him I had actually arranged to got 
the money. After 1 went to see Mr. White I reported to Mr. Bridget 
what 1 have stated. I went hack to Mr. White and told him that 
Mr. Bridget said it was all right and then Mr. White told me that 
whenever I wanted the money to come and get it. I reported that to 
Mr. Bridget. At or about that time or somewhere in that neighbor¬ 
hood I recall that Mr. Bridget went to New York. I communicated 
with him while ho was in New York. The afternoon Mr. Bridget 
left for New York he told me he was going up to New York to see 
Mr. Low and his representative-—they contemplated getting an in¬ 
terest down here—and thought he was not going to accept his prop¬ 
osition. lie asked me if 1 was sure Mr. White would let me have 
the •money and I told him what Mr. White said again. It was 
after banking hours and Mr. Bridget told me to go to see Mr. 
White the following morning and to telegraph to him (Mr. Bridget) 
in New York whether or not Mr. White was still willing to give me 
the money on his endorsement, or the firm's endorsement— 
4*2 not Mr. Bridget's personal endorsement. I told Mr. White 
the next morning and lie told me he was ready whenever we 
were, and I wired Mr. Bridget in New York that the arrangement 
was satisfactory with Mr. White, or something to that effect. I can- 
not give verbatim what the telegram stated but the substance, was 
that the arrangement with Mr. White was satisfactory. After Mr. 
Bridget returned from New York I had a conversation with him re¬ 
garding that telegram. I asked Mr. Bridget if he received my tele¬ 
gram and he said. “Yes"; that he had broken with Mr. Low and 
was not going in with him and that wo would go ahead. As to fixing 
the date when Mr. Bridget was in New York, it was the time lie 
told mo that he went to Nov York with Mr. Johnson to see Mr. 
Low and had broken off his tentative proposition with Mr. Low. which 
was for a part interest in the concern. I cannot fix the date of the 
telegram. 1 would say it was sometime in March. I may he mis¬ 
taken about the time. As to remembering what part of the month 
of March it was. it was after the auditors had been done there Mr. 
Low’s auditors. I cannot tell you the date. I should think it was 
somewhere in the early part of March, as near as I can fix it. Mr. 
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Low’s auditors had been to the store prior to that; they had been 
there a week or so; I don't know how long. They examined the hooks 
back for live years, auditing them for Mr. Ia>w. Sometime between 
December 16, 1917 and March 16, 1918 Mr. Bridget saifl something 
to me with reference to obtaining a policy of insurance on my life, 
lie came down to the store one morning after he had been to a di¬ 
rectors’ meeting at the Second National Bank and told me that he 
had seen Mr. Walter II. Klopfer, who was also a director there and in 
the insurance business, and Mr. Bridget said that Mr. Klopfer said 
to him, what would happen if I should die, that he ought to 

43 have some insurance on me. Mr. Bridget said he ought and 
told Mr. Klopfer to come down and write a policy for $50,000 

on my life in favor of the firm and the firm to pay the premium. 
Mr. Bridget asked me if I had any objection to that. I asked him 
what *it was for, and so forth, and he told me and I said, no, it was 
all right—and Mr. Klopfer would come down the next morning. 
Mr. Klopfer did come down the next morning with the application 
which I signed. 

Thereupon witness was handed a paper purporting to be a policy 
of insurance issued by the Mutual Life Insurance Company of 
New York and his attention called to what purports to be a photo¬ 
static copy of an application for insurance, and asked to state whether 
he recognized the signature on that, answered, I signed that applica¬ 
tion. As to the information given in answer to the questions which 
appear on the application, whether or not 1 gave all the mlormation, 
or whether it came from some other source, 1 gave the information as 
to my age, birth and so forth, the other part was filled in when I 
got it. When the policy was issued it was given to Mr. Bridget. 
Mr. Bridget showed it to me and talked to me about it. I was there 
when Mr. Kloj >er brought it down. 

Thereupon the policy of insurance was offered in evidence, marked 
Plaintiff’s Exhibit No. 3, and the pertinent portions read as follows: 

Mutual Life Insurance Company of New York, policy No. 2,478,- 
286, amount of the policy, $50,000; premium being $2,056, policy 
dated February 27, 1918, on the life of Bailey Shumate, of Washing¬ 
ton. I). C., and the beneficiary of the policy being Parker, Bridget 

Company, their successors and assigns. In the application, as 
personal occupation of the applicant for the insurance, it read, 
“manager, Parker, Bridget & Company, men’s and hoys’ outfitters.” 

44 As to what conversation I had with Mr. Bridget at or 
about the time this application was made and the policy of 

insurance issued, regarding my continuing in the employ, Mr. Brid¬ 
get said we would keep on just as before unless we went into this 
new arrangement of a partnership. There was nothing ever said 
alxmt my contract with Mr. Bridget at all. We talked as though 
everything—in fact, the business was run just the same as it always 
had been, and there was nothing said about my contract at all. I 
do not know whether or not the premium of $2,056 on the policy 

4—4306a 
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of insurance was paid. I did not pay it. Between December 16, 
1917 and March 16. 19IS I continued in tlie employ there. During 
that time the business was run exactly as before. I received in the 
way of compensation for my services during that period up to 
March 16th just the same as before, 1.V7 and drew the $5,000. 
1 had a talk with Mr. Bridget regarding the question whether 
he would exercise the option given to him in the partnership 
agreement to purchase the interest of Mr. Rosenthal. Mr. Bridget 
said he was going to exercise that option and continue business. He 
had no idea of closing it out. I never knew of my personal knowl¬ 
edge that be had actually exercised the option. It was done directly 
with his attorney. During the three months’ period from March 
16, 1917. on I didn’t have any arrangement with Mr. Bridget dif¬ 
ferent from the one that was provided for in my contract. I entered 
into no /.new arrangement whatever with him, nothing was ever 
said about it. I did not have any conversation with him regarding 

inv contract, as to whether the contract was still valid or not. I had 

* 

no conversation of that kind whatever. I recall that I made a state¬ 
ment from the books to show the amount of the interest of the 
Rosenthal Estate in the firm. I made that at the instance of Mr. 

Bridget and of the estate, too. I had charge of the books there. 
45 In the period between December 16. 1917 and March 16, 

1918 no change was made in the method of conducting the 
business or keeping the books, none whatever. I recall gentlemen 
coming there who were auditors representing Mr. Low. Mr.Bridget 
told me they were the auditors representing Mr. Low when he was 
thinking of buying a part interest, and to give the auditors the 
books and let them make an audit of them. I simply gave them 
the books and thev made their own audit. As to when did I learn 
anything further about Mr. Low’s contemplated interest in the 
business, Mr. Bridget returned from New York, the time he told 
me to telegraph him there about getting the money from Mr. White; 
when he returned be told me all negotiations were off and that they 
would not accept Mr. Low’s proposition and would not have any¬ 
thing to do witli it and that our arrangement would go ahead with 
the new concern. After that as to whether 1 learned anything about 
Mr. Low from Mr. Bridget, he never spoke of it until, I suppose 
several days—I do not just remember—when Mr. Low came down 
next. Mr. Bridget came in one day, the first time I had seen Mr. Low 
since Mr. Bridget had been to New York and said. “Mr. Low is back 


and what do you suppose he wants?” I said. “I don’t know’’. lie 
said, “He wants to buv the whole business”. I said, “W hat are vou 
going to do?” Mr. Bridget said, “I am going to make a price to 
him and make enough to include you. too, and to take care of you. too. 
Will that he satisfactory?” I said, “Yes. After that Mr Bridget 
never said anything more about making good or anything of my part 
of it. As to when 1 first learned that Mr. Bridget had sold to Mr. 


Low. I aetuallv learned it on the 4th of Mav. 1918 when thev 

• • • 

closed it up. Before that Mr. Bridget never said another word about 
selling the business to Mr. Low. after lie told me he was 


46» going to sell to Mr. Low the whole business for enough to 


take care of me. 
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Thereupon plaintiff offered in evidence agreement marked Plain¬ 
tiffs Exhibit No. 4, which was read to the Court and jury and is in 
words and figures as follows: 


“This agreement made this twenty-first day of March, 1918, by 
and between Bernard M. Bridget, of the District of Columbia, herein¬ 
after called the vendor, and Frank M. Low, of Portland, Maine, 
hereinafter called the purchaser, stipulates as follows: 


“1. The vendor having exercised his right, as surviving partner 
of the firm of Parker, Bridget it Co., under the Partnership Articles 
of June 1, lfflo, to take the assets of the firm and continue the busi¬ 
ness for his own use, agrees, upon the adjustment between him and 
the Executors of Samuel Bosenthal, the deceased partner, of the 
amount due for said deceased partner’s interest under said Articles, 
to sell to the said Low, the purchaser, and the said purchaser agrees 
to buy the entire assets, good will, stock, book accounts, firm name 
and all and every species of property, right or privilege now belong¬ 
ing or hereafter accruing to the said firm and to the said vendor 
as surviving partner. 


“2. The purchaser agrees to assume and pay all the debts of the 
said firm, arising in the regular courts of business up to the time of 
closing this purchase, including Federal Income Tax for the year 
1917, taxes due the District of Columbia for the year ending June 
30, 1918, and the amount due to the Estate of Samuel Rosenthal 
from said Bridget, as surviving partner, under the said agreement, 
and to indemnify said Bridget against liability therefor. 

“3. The purchaser agrees to pay for the said business the sum of 
two hundred and twenty-five thousand dollars ($225,000) as 
47 follows: 


(1) One hundred thousand dollars in cash on the transfer 
of the business; 

(2) the amount due to the Estate of Rosenthal for his interest in 

said firm, adjusted as above stated, in semi-annual installments, as 

provided in the partnership articles, or in cash or otherwise, as the 

Executors of said Estate may agree *o accept, the said purchaser to 

have the benefit of anv discount, reduction or abatement of said 

« 

amount which he mav be able to obtain from said Executors, and. 

(3) the balance, being the sum over and above the amount ad¬ 
justed between the Executors and said Bridget, as said Rosenthal’s 
share, by the promissory note of said purchaser, payable on or before 
one or two* years, as said Low may prefer, with interest at the rate 
of five per centum per annum, payable semi-annually, and to be 
secured in the event that the purchaser incorporates this business bv 
a collateral deposit of either common or preferred stock, or both, to 
the amount of twenty-five percent in excess of the face of said note. 

“4. The said purchaser shall have the right to form a corporation 
or partnership to conduct said business and to turn over to it the 
assets of said firm or to conduct said business individually, as he may 
prefer, and to have the right to use the said firm name of Parker, 
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Bridget & Co., in perpetuity as the name of such eorporation, firm 
or trade-name, as an individual. 

“5. Said Low will take over the two policies Nos. 607,380 and 
607,386, of the Mutual Life Insurance Company of Newark, New 
Jersev, dated Julv 22, 1012, for twentv-five thousand dollars each 
on the life of said Bridget, and pay to tho said Bridget the 
48 surrender value thereof at the time of taking over the same, 
and continue the policies in force for his own, Low’s benefit, 
by paying the premiums during the ensuing five years, or so long as 
said Ix>w mav have an insurable interest in said life. 

“If, at the time the said I>ow’s insurable interest shall cease, either 
bv the payment in full to tho Rosenthal Estate, or otherwise, the 
said Bridget shall have the option (a) either to continue said policies 
in force for his. Bridget’s own benefit, by refunding to said Low 
the cash surrender value' of said po ,; cies theretofore paid by said 
Low to said Bridget, plus the annual premiums paid by said Low, 
with five |>er cent per annum interest thereon from the dates of pay¬ 
ment. or (h) he. said Bridget, shall surrender said policies and tla* 
surrender values thereof shall l>e paid to said Low. 

“t>. The said Bridget agrees that he will not engage in any branch 
of the clothing business in which said firm of Parker, Bridget & Co., 
has engaged, either as merchant, clerk, manager or in any other 
capacity, for himself or for any person or corporation or firm in the 
District of Columbia, except as stated in tho next paragraph. 

“7. The said Bridget will agree, should said Low so desire, to 
act as manager of the said business under the direction and control 
of tlie said Low and his associates in the business for a period of five 
years at a salary of ten thousand dollars ($10,000) per annum, pay¬ 
able in monthly installments. 

‘‘In witness whereof the parties have hereunto set their hands and 
seals. 

rsEAL.l BERNARD M. BRIDGET. 

[seal.1 FRANK M. LOW. 

Witness: 

E. ,T. EDDY to both. 

40 Thereupon said agreement was handed witness and he was 

asked to state if he had ever seen that before, answered, “No. 

sir . 

Thereupon plaintiff offered in evidence agreement marked Plain¬ 
tiff’s Exhibit No. 5, which was read to the Court and jury and is 
in words and figures as follows: 

“This agreement, made this Third dav of May, 1018, by and be¬ 
tween Bernard M. Bridget, of the District of Columbia, and Frank 
M. Low. of Portland. Maine. 

“Whereas the said parties heretofore, to wit. on the 21st day of 
March. 1018. entered into a certain agreement for the sale by said 
Bridget and the purchase by said Low. of the assets and business of 
the former firm of Parker. Bridget & Co., upon terms and conditions 
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therein set forth, which agreement is hereby referred to and made 
part hereof, and which this agreement is intended to execute. Now, 
therefore, this agreement witnesseth, that the said Bridget doth 
hereby sell, assign, transfer and set over to the said Low, the entire 
assets, goods, wares, merchandise, stock, l>ook-aecounts, cash on hand 
and on deposit, good will, firm name and all and singular or collec¬ 
tively every species of property and every right and privilege of the 
said firm of Parker, Bridget & Co., and of the said Bridget, as sur¬ 
viving partner of said firm, wheresoever existing, or situated or ex¬ 
ercised; including all of the unexpired terms of the leases of the three 
premises at Ninth Street and Pennsylvania Avenue, Washington, 
IV C., known as the Perry Building, Piagett Building and Welch 
Building, in which the said business is now conducted, subject to 
the consent of the lessors thereof. Also all his interest, right and title 
in and to the two policies of life insurance issued hv the Mutual 
Life Insurance Company of Newark, New Jersey, upon the 

50 life of said Bridget, for $20,000 each, dated July 22, 10P2, 
and being numbered (>07,385 and (>07,380, respectively. 

“In consideration whereof, the said Low has paid to said Bridget, 
the receipt whereof is hereby acknowledged, the cash sum of one 
hundred thousand dollars, part of the purchase price for said prop¬ 
erty. as provided in said agreement of March 21, 1018, and seven 
thousand six hundred and eighty-seven and 24/100 dollars ($7,- 
087.24) the surrender value of said policies of life insurance. 

“And, whereas, the said Bridget has computed the net amount due 
to the Estate of the deceased partner, Samuel Rosenthal, under the 
articles of partnership, to be the sum of eighty-seven thousand 
seven hundred and sixty-one and 80/100 dollars ($87,701.80), but 
said amount has not vet been approved bv the Executors of said 
Rosenthal’s Estate, and, until adjusted, the precise amount of the 
note for the deferred purchase money, to be given by said Low to 
said Bridget, in accordance with the agreement of March 21, 1018, 
can not l>e determined, it is, therefore, agreed that said Low shall 
execute said note for the sum of thirty-seven thousand two hundred 
and thirty-eight and 14/100 dollars ($37,238.14) and deliver the 
same in escrow to Second National Bank of Washington, P. C., to 
be held until the precise amount due the estate of said Rosenthal is 
adjusted and upon such adjustment to be delivered to said Bridget. 

“Should the amount found to he due said Rosenthal on such final 
adjustment be more or less than as now computed, then said note 
shall he cancelled and a new note given, by said Low. for the correct 
amount required bv such adjustment of the Rosenthal interest 

“Each of the said parties covenants, to and with the other, fully to 
perform the covenants and agreements, in the said agreement 

51 of March 21, 1018, and on his part to lx* observed and per¬ 
formed. 

“In witness whereof the said parties have hereunto set their hands 
and seals this Third dav of Mav, 1018. 

f seal.1 BERNARD M. BRIDGET. 

[seal.] FRANK M. LOW. 
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“The sai<l Bernard M. Bridget hereby warrants that he has a good 
title to all 1 lie rights, property, assets and privileges above mentioned 
and assigned and transferred and that he will defendant and save 
harmless the said Low from all loss and damage accruing to said 
Low bv reason of the said Bridget s title not being good in law. 

| seal. | BERNARD M. BRIDGET.” 


As to when did I first see thi> agreement of May 3, 1918, I never 
saw that. 

Witness resuming, having in mind this first agreement between 
Mr. Low and Mr. Bridget entered into March 21st, as to how this 
business was conducted between March lb. 1918 and March 21, 1918, 
just exactly as theretofore. 1 continued in the employ there and 
p< rformed just the same duties. 1 had no new arrangement as to any 
ccmpensation. Between March 21. 1918 and May 4, 1918, I re¬ 
mained there in the business with Parker, Bridget &. Company, and 
during that period the busincs was conducted just as before. I stayed 
there a month with Mr. Low after ho took charge on May 4, 1918. 
I first learned that day that he had purchased the business. As to 
how I learned it. Mr. Bridget and Mr. Low told me and gave me a 
check for my interest there. Mr. Bridget said, “Mr. Low takes 
charge now: he takes charge today’’. Mr. Bridget did not sav any¬ 
thing about by future employment. Mr. Low asked me to continue 
on there with them for three months or six months and I told him, 
no. that I could not do that. I first asked him on what basis. 
">2 He said, “l will make vou treasurer for. sav, three months or 
six months. 1 am going to incorporate and 1 will make you 
treasurer and give you $3,009 a year.” I said. “I could not think of 
that. Mr. Low. because I am making about ton or twelve thousand 
here and I would consider I was not getting anything like what I 
was worth”, and he would not consider that I was worth more, and 
he said he could get a good man for $3,000. He offered me $0,000 
a vear to stav for six months and I told him. no, I could not do 
that, that I would not enter into any temporary arrangement. If I 
had to start out again in a new business—I had been there for twentv- 
five years, and if 1 had to start out again I might as well start then 
as later. Then he asked me to stav on. He said. “I haven’t anvhodv 
at all. Will you stay on for a month? ’ I said. “Well, I am going 
to do something else”. He said. “Well, vou can stav here, if \ou 
will, for a month, and T will pay you a thousand dollars”. I told 
him. no, T would rather not do that, because I thought he might 
think I was trving to hold him up for a thousand dollars for one 
month, when he only offered me $3,600 and $6,000 a year. Tie 
said, no, he would consider it a favor if I would stay with him for 
that month until he could get on to tilings so I agreed to stay for 
the rest of May for a thousand dollars, which 1 did, and Mr. Low 
paid me at the end of the month. 

I wrote a letter to Mr. Bridget after I learned that he had sold 
the business to Mr. Low. 

Thereupon witness was handed letter dated May 4. 1918 and 
identified his signature to the letter. That is the letter I wrote to 
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Mr. Bridget. Mr. Darlington dictated the letter and I signed it. 
The letter was prepared by Mr. Darlington, who was then my 
counsel. I sent the letter by registered mail to Mr. Bridget. 
53 Imailed it the same day, May 4th. 

Thereupon the said letter was offered in evidence, marked 
Plaintiff's Exhibit No. b, read to the Court and jury, and is as fol¬ 
lows : 


Dear Mr. Bridget: 


“Mav 4, 1918. 
% 


Mr. Low is unwilling to retain me in the business of Parker, 
Bridget & Company, under the terms of the contract of the firm with 
me of July 2nd, 191.'), but offers me temporary employment and at 
a rate of compensation less than is called for by the contract. I shall 
endeavor to secure other employment at as favorable a rate as I 
can do, but must give you this notice that I must look to the firm 
which made the contract with me for any loss I may sustain by rea¬ 
son of its action in selling its business without making provision 
with the purchaser to fulfill it> contract with me. 

“If the proposition mentioned by you in our recent conversation to 
associate me with you in a new business materializes and relieves me 
from loss, it will not only give me pleasure to remain associated with 
you but to he relieved from even an apparent antagonism of interest 
between us, after our long association together. 

Yours, very truly, 

BAILEY SHUMATE. 

Bernard M. Bridget, Esq., 

2149 California Street, N. W., 

Washington, I). C.” 


After the sale was made on May 4, 1918 Mr. Bridget went away 
for a few days. I do not recall whether it was before or after a 
dinner to Mr. Bridget and Mr. Low, hut the first time I saw Mr. 
Bridget was at the dinner and Mr. Bridget said to me, “You gave 
mo a bad half hour”. I said, “In what way?” He said, 
54 He said, “I have just gotten a letter from von about the con¬ 


tract”. He said, “After I read it over I worried about it for 


a half hour and then I concluded that you—meaning me—only 
meant what was right and I just—we do not want our relations to 
be anv different from what they have been heretofore”. 1 told him, 

%/ %J 7 

all right and that was all that was said about it. That was all the 


reply that I received to that letter. At or about that time or 
shortly after that I had a conversation with Mr. Bridget regarding 
my eontract. Mr. Bridget came in the store and we had a talk. 

(It was agreed between counsel that the dinner to Mr. Bridget 
and Mr. Low was given on May 9. 1918). 

It was after the dinner that I, had the talk with Mr. Bridget re¬ 
garding my letter. He came down to the store and said, “Will you 
let me see that contract of yours?” I said, “You have a copy in 
your safe deposit box”. He said. “Have vou vours with vou? I’ 
want to take it up to Mr. Johnson”. That was his attorney, Mr. 
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William («. Johnson. I answered, “Yes ’. So I gave him my eopy. 
He said. “1 will laing it hack shortly. I want to show it to Mr. 
Johnson”. lie went lip to Mr. Johnson’s office. He told me lie was 
going up there. Within two hours, or maybe an hour or so, he came 
back and gave me my contract hack and said, “Mr. Johnson had 
never seen that. That is not the one he drew”. I told him, “Well, 
that is the one Mr. Harlington drew for me.” He said, “Mr. 
Johnson has never seen this contract”. I might add that when Mr. 
Bridget first gave me the contract to sign, I did not sign it, that was 
drawn by Mr. Johnson. Then 1 had mv own contract drawn hv 
Mr. J. J. Darlington. The papers of the firm of Parker, Bridget A: 
Company were kept in the safe between the death of Mr. Rosenthal 
and the time the business was sold out to Mr. Low as they 

55 always bail l>cen kept there in the safe in the store, or in 
the safe deposit box in the Washington Safe Deposit Co. 

on Pennsylvania Avenue, while Parker, Bridget ifc Company had a 

box. I had access to the box. The firm’s copy of my employment 

contract was kept in that safe deposit box. Mr. Bridget and myself 

had access to the box. As to knowing whether or not in the course of 

the examination of the affairs of the concern hv the auditors for Mr. 

Low. they had access to that box and examined its contents, either 

they did. or the auditors for the Kstatc, I do not know which; either 

one could have had but I do not know which one did. I do not 

know whether tliev did or did not. 

Thereupon witness was handed certain hooks of the firm of Parker, 

Bridget A: Company, which were produced by counsel for defendant 

pursuant to notice. The first book is the private ledger of Parker, 

Bridget & Company, that was kept by me. The private ledger shows 

what mv earnings were under mv contract and what I received. The 
• ■ « 

private ledger shows mv private account from December, 101 1 to 
April, 1918. There is an account in the private ledger showing the 
moneys I received as compensation under the terms of mv contract 
of July *2. 1915. My contract began on May .‘H, 1915. Turning 
to the account, it shows on March is, 101S to mv credit. SR10.091.4ti. 
The first entry is August. 1910. $597.04. That represents the dif¬ 
ference over and above the $5,090 that I drew. My contract provided 
that I could draw $5,000 in monthlv installments. We usualh took 
the balance semi-annually in February and August. It was at that 
time that the profits which had accrued for that period were passed 
to mv account. They usually passed them in the fall, once a year. 
For the first period from May 01. 1915 to August 14, 1910 my diarc 
of the profits amounted to $597.04. in addition to the $5,000 a year 
which I drew. The next period is one year after that, August 

56 .‘11, 1917. For that year my profit was $3.5:11.05 over and 
al>ove the $5,000. The next period was from August .‘11. 1917 

to March 10. 191S. a little over six months, six and a half months. 
My profit was $5,877.49 in excess «>f mv $5,000. I had to mv cudit 
on the books up to March 10, 191N $10,091.40. A settlement was 
made on the books with Mr. Rosenthal’s estate as of March 10, 1918 
but they added some claims on, some differences and discrepancies, 
there was a readjustment of the figures. The first settlement was 
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made on March 1G, 1918 and the amount of Mr. Rosenthal's interest 
in the estate was $89,1(>G.S4 and Mr. Bridget’s interest was $67,- 
217.92. Under the terms of the settlement of the business of the 
concern, Mr. Bridget got 42!1 > %, Mr. Rosenthal 421/2% and I got 
15 % of the profits. 

57 Thereupon witness was handed paper, which was produced 
by counsel for defendant, and after examining it, testified: 

I recognize the signatures on that paper. Mr. Bridget signed it 
and I witnessed it. 

Thereupon said paper was offered in evidence, marked “Plaintiff’s 
Exhibit No. 7,” read to the Court and Jury, and is as follows: 

“Jacob S. Rosenthal. Sylvan Ilayes, Lauchheimer and Safe Deposit 

it Trust Company of Baltimore City Executors of Samuel Rosen¬ 
thal, deceased: 

‘The undersigned, Bernard M. Bridget, hereby notifies you that, 
as surviving partner of the firm of Parker, Bridget it Company, under 
.the articles of partnership dated the 1st day of June, 1915, between 
himself and the said Samuel Rosenthal, deceased, he does elect to 
take the assets of said firm and continue in business for his own use, 
in accordance with the stipulations and terms of the said partner¬ 
ship agreement of June 1st, 1912. 

‘In witness whereof the said Bernard M. Bridget signs this 
notification on this 14th day of March, 1918. 

BERNARD M. BRIDGET. 

Witness: 

BAILEY SHUMATE. 

“Receipt of a copy of the foregoing acknowledged this — day of 
March, 1918. 

“EXECUTOR OF SAMUEL ROSENTHAL, 
DECEASED.” 

At this point it was stipulated between counsel, by reference to 
yearly calendar for 1918, that March 10th came on Sunday, March 
10 on Saturday and March 21, (the date of the first agree- 

58 ment entered into between Mr. Low and Mr. Bridget) was 
on Thursday. 

At the time I had the conversation with Mr. Bridget concerning the 
policy of insurance which was taken out on my life, Mr. Bridget 
told me that the insurance was for the benefit of the firm and the 
firm would pay the premiums. 

Yesterday afternoon, after court adjourned, I examined the books 
which were produced by counsel for the defendant: they are the 
books which were kept by me at the time I was in the employ of 
Parker. Bridget & Company, under my contract. 1 can tell you 
what 15 per cent of the profits amounted to from the conduct of 
the business of Parker, Bridget & Company, from March 1G, 1918, 

5—4306a 
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to May 1, 1918, as to how did I got that from the hooks, I figured 
it up and have a memorandum of it ; 1 figured it from the books: I 
figured it by taking the sales and deducting the expenses, just like 
vou would figure it out at anv time when you close the books, and 
hv inventory. It would be shown in a series of accounts, and would 
finally go into one account in the hook keeping at the end of six 
months, in the profit and loss account in the private ledger. 1 have 
not figured it up in the profit and loss account because we only do 
that when we take a physical inventory, every six months. Based 
upon the figures which I obtained from the books in the manner I 
have described, the total net profits for March 19. 1918. to April 30, 
1918, was $17,371.60; fifteen per cent of that would be $2,00(1.34. 
During those six weeks I drew a salary, at $.1,000 a year, amounting 
to $170.90. leaving a balance of $2,029.44 which I should 
19 have gotten but never have gotten. That was since March 10. 

1918. 1 never received any of the profits, and never received 

any payment for my services rendered during that perid other than 
the $170.90. During that period of time the business was conducted 
just the same as it had always been. I did not have any new arrange¬ 
ment regarding my services during that period, none whatever, either 
with Mr. Bridget or Mr. Low or anyone else*, none at all. 

We closed the Iwmks on December 22nd. 1917. From August 
31. 1917. to December 22nd, 1917, the net profits were $46,123.21, 
and my fifteen per cent of that was $0,978.18. That was the period 
of sixteen weeks. 


Thereupon the following occurred: 

“Q. Have you made a computation of what the profits would 
have been for tin* full life of the contract, from May 4, 1918, to its 
termination, based upon the profits during the period from March 
10, 1918. to April 00, 1918? A. Yes. hut that is not this that we are 
talking about.’* 

“Q. I know. Have you also made a computation as to what the 
profits would he, based upon actual profits derived from the con¬ 
duct of the business from August 31. 1917. to December 22nd. 1917? 

A. Yes sir. 

“Q. Please state what it would be. based upon tin* period from 
March 10. 1918. to April 30, 1918”, 


to which question counsel for defendant objected. Whereu|M>n 
counsel for the plaintiff stated that he offered this as evidence 
00 of a basis for the assessment of damages if the jury should find 
for the plaintiff. 

Thereupon the Court sustained the objection of the defendant, 
to which ruling of the court plaintiff then and there excepted, and 
said exception was duly noted. 

Resuming, testified: Bridget did not at any time between Decem¬ 
ber 10. 1917. the date of the death of Mr. Rosenthal, and March 14, 
1918. when he exercised his option, sav anything to me about 
liquidating the business: he said he was going to exercise his option 
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to continue the business. lie said that a few days after Mr. Rosen- 
thal’s death and several times afterwards. In fact, he never said 
anything else. I recall having a conversation with Mr. Bridget as 
to my future on the day the contract was signed with Mr. Low, 
that is, May 3, 1918. Mr. Bridget told me he had sold out. I 
asked him what ho had done with me, and he said, “Well, I have 
something else for you which will he better than this.” I asked 
him what it was, and lie told me he had been negotiating for some 
time with a big concern, a corporation that was to open up a chain 
of stores, or rather three or four stores, hut that thev could not come 
to Washington owing to the agreement that he had with Mr. Low. 
hut they would be in Baltimore, and from there, going on up 
through the Northeast, and he was going to have charge of it, and 
he wanted me, and I would make a great deal more than I had been 
making down at the store. I told him if he made that arrangement 
it would be all right. Then 1 asked him about the money that was 
due me on the books, whether he was going to pay that or whether 
Mr. Low was going to pay it, and he said he had made an 
61 arrangement with Mr. Low to pay it, that Mr. Low would 
give me a check for it. for the amount of mv credit, which 
Mr. I ,ow did. That was ten thousand and some odd dollars. That 
was the same conversation to which I referred when I wrote Mr. 
Bridget a letter, or rather when Mr. Darlington, my attorney, wrote 
Mr. Bridget, notifying him of the breach of the contract. I refer 
to the last paragraph of the letter of May 4, 1918, as follows: 


“If the proposition mentioned by you in our recent conversation 
to associate me with vou in a new business materializes and relieves 
me from loss, it will not only give me pleasure to remain associated 
with you, but to lx i relieved from even apparent antagonism of in¬ 
terest lx*tween us. after our long association together.” 

I remained with Mr. Low until the end of Slav, 1918, for which 
he paid me $1,000. I endeavored to get other employment after 
that, and I got other employment, in the railway supply and electrical 
truck business, as manufacturer’s agent, really, just on a commission 
basis. I have with me a memorandum which 1 prepared showing 
the amount of monev I earned from Mav 4. 1918, to Mav 31. 19*20. 
that is, made up from the checks that 1 received, and expenses paid 
out. and according to my income tax, copies of the work sheets for 
which 1 have. I have segregated them into periods. 

From June 1, 1918, to December 31, 1918, my gross income was 
$475.18 and my expenses, during that period, for office rent, steno¬ 
grapher, traveling expenses, telephones and telegraphs, was 
62 $1,662.06, making a net loss of $1,186.88. For the year 

1919 the gross earnings and receipts were $6,001.84. and my 
expenses $2,301.01. making a net profit of $3,700.83. For 1920, 
January 1 to Mav 31. gross income $2,213.49, expenses, $909.37. 
making a net profit of $1,304.12; the total net profits were $5,001.95, 
deducting net loss of $1,186.88 makes a net profit for period from 
March 4, 1918, to May 31. 1920, of $3,818.07. 
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On cross examination, testified: 

It was our custom to stop every six months, usually August and 
February, close the accounts and find out what the state of the busi¬ 
ness was for the preceding six months. The books show that for 
the six months preceding February 12. 1916, the net profits were 
$25,366.81. and for the period from February 12. 1916, to August 
12. 1916, the net profits, as shown by the books, amounted to $11.- 
946.83. Those two figures added together make $37,3113.64, 15 per 
cent of which amounted to $.‘>..">97.04, against which I drew $.">.000. 
leaving a credit to my account as of August 14, 1916. of $.*>97.04. 
From August. 1916, to August, 1917, the net profits totalled, $56.- 
877.71, 1.1 percent of which amounts $8,531.65. I drew against th.it 
$5.0 0 and there was credited to my account $3.531.6.1; for the per¬ 
iod from August 31. 1917. to December 22. 1917. the date of Mr. 
Rosenthal's death, the profits shown were $46,523.25. From Decem¬ 
ber 22, 1917, to March 16. 1918. which marked the expiration of the 
ninety days after Mr. Rosenthal’s death, the profit was $11,249.04. 
Those two figures together amount to $57,772.29. 15 per cent of 
which is $8,765.84, for the six months, against which 1 drew 

63 in cash $2,788.35. leaving to mv credit at that period, as of 
March 16. 1918. $5,877.49. When those various credits with 

interest were added they made a total of $10,091.96. and that total 
on the books to mv credit 1 received in full in the form of a check 
from Mr. Row dated May 4. 1918. which was the date of the transfer. 

In the months of March and April. 1918 I assisted Mr. F.ddy. 
who worked on the income tax report, the Federal excess profits 
and the income tax reports that this business was liable for. 
The books do not show the income tax. the work sheets show 
that: the books do not show how much was charged ofT for taxes: 
it does not show here. It was not paid until the summer, 
until 1918. after Mr. Low took it over. As to whether, in order 
to find out how much we made during 1917. we charged taxes against 
revenue, I would have to see the work sheets: 1 cannot sav anvthing 
that is not shown here (meaning on the lwnks). 1 do not know of 
mv personal knowledge that the Government charged an additional 
tax for 1917. amounting to $5,648.26, after I had left tin* store'. I 
do not know that the profits upon which my 15 per cent were based 
were reduced $5,648.26 bv additional tax which the Government 
levied against the business. 1 never had any notice of that. When 
I said I did not know whether the premium had been paid on the 
policy of insurance taken out on mv life, I meant by that to my own 
personal knowledge. I did not see it paid; I never paid it. I did 
not draw the checks for the payment of business accounts; I had a 
young lady bookkeeper draw them; she was in my office: I 

64 do not recall having instructed her to draw a check for the 
pavment of the premium; if she did so it was charged to the 

firm. T do not know that it is in the books, but I will look and see. 
T do not see it. If it is not in the hooks during the time that I wa« 
in charge of the books, down to May 4. 1918, the funds of the 
business did not pay for the premium to my knowledge, I really do 
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not know whether it was paid at all or not. I never paid it myself, 
I know. 

In testifying yesterday as to whether Mr. Bridget exercised his 
option to take over the interest of the Rosenthal estate within the 
ninety day period I testified that he told me he was going to do that, 
hut to niv knowledge 1 do not know whether he did or not, and if he 
did it he did it either directlv or through his attorney; that was mv 
testimony, and as to that I was mistaken; it seems as though I wit¬ 
nessed it. This morning mv recolection was refreshed on that subiect 
when I saw this paper. 

It was shortly after Mr. Rosenthal’s death that Mr. Bridget told 
me that he wanted to have me come in as a partner and form a new 
firm and take over the business, very shortly; when while 1 had 
that matter under consideration, and before anything had actually 
been done, Mr. Bridget told me that Mr. Row was talking about mak¬ 
ing a proposition to come into the business as a partner or come in 
and take a part interest in the business, and it was before anything 
more had happened that some auditors came down—I understood 
them to be sent down by Mr. Row—and 1 put at their disposal the 
books of account, at Mr. Bridget's request. I do not recall the exact 
date, but it was a month or six weeks after Mr. Rosenthal’s 
<’»”> death. The auditois remained there for some time on the books. 

I do not know whether the auditors had entirely completed the 
examination of the books before Mr. Bridget and Mr. Johnson went 
to New York; I do not know whether the auditors had left or not, 
but I rather think that they had; that is my best recollection. Prior 
to the time Mr. Bridget and Mr. .Johnson went to New York T had 
talked with Mr. Bridget about seeing Mr. White regarding the 
$’2n.000 loan. Mr. Bridget told me he was going up to New York 
to talk with Mr. Row about hi< proposition, but he wasn’t going to 
accept Row’s proposition to take an interest in the business. Mr. 
Bridget told me he wanted me to ascertain with certainty from Mr. 
White whether or not the loan would be all right; Mr. Bridget 
went to New York; 1 saw Mr. White and he told me that he was 
ready to make a loan upon a note endorsed in the name of Parker, 
Bridget & Company, not Mr. Bridget’s personal endorsement; and 
I wiicd Mr. Bridget that everything was all right. I rather think 
that Mr. Bridget went to New York on Saturday and returned on 
Monday, and when he returned he told me he had broken ofi* all 
negotiations with Mr. Row and that he would not sell Mr. Low an 
interest in the business or let Mr. Row come in and take any part in 
it at all; that so far as a part interest of any kind that Mr. Row 
might have in the business, that was a closed issue, and then a little 
later Mr. Bridget said that Mr. Low wanted to buy the business out¬ 
right. and that he. Mr. Bridget, was going to make Low a proposition 
which would he on the basis of a sum to take care of me, and also 
asked me if that was satisfactory and T said yes, and then 
06 1 never heard another word from Mr. Bridget about Mr. Low 

buying that business, or coming into the business, until the 
4th of May, 1018; Mr. Bridget never told me anything about it. I 
asked him several times “Mr. Bridget, it looks like you are going to 
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sell.*’ He said, “No, I am treating him with courtesy, that is all; 
the only arrangement I am going to make is with you and me; you 
need not worry/’ I did not positively know until May 4, 1918, that 
Low was to take over that business: I thought the last few days, prob¬ 
ably a week before that, maybe Mr. Bridget was not going to do what 
he told me be was going to do; but Mr. Bridget did not tell me so. 
In my testimony that I did not have any knowledge that Low was 
to take over that business, either in bis individual name or in the 
name of a corporation or a firm, until I saw a note, a paper on May 
4. I meant fiom Mr. Bridget; I assumed that he was. As to whether 
1 did get it from anybody, whether it was hearsay that they were go¬ 
ing to buy it. as to who I heard the hearsay from, well, I don’t know 
who I heard the hearsay from, 1 was speaking of Mr. Bridget. Mr. 
Bridget never told me. Irrespective of anything said by Mr. Bridget 
from March 115. BUS. to May 4. BUS. I bad knowledge from hear¬ 
say that Mr. Low was taking over the business, 1 cannot now recall 
what hearsay, nothing definite, except from hearsay of an indefinite 
character, up to May 4, BU S I thought that Mr. Bridget was going on 
with that business himself without Low having any interest in it. 
That is what Mr. Bridget told me. 


67 “Q. And you certainly had no idea that I/iw was going to 
take the business over altogether during that time? A. Well. 

I rather doubted Mr. Bridget toward the last. 

“Q. Toward the last? A. Yes. 

“Q. During the last week? A. Yes.” 

Asked if this was st. how it happened that in March of 1918 Mr. 
Eddy. Mr. Low’s representative, worked with me in making up the 
income tax report, answered, Mr. Bridget told me to do it, and 
I was manager of that office: I do not recall that Mr. Eddy tele¬ 
graphed me on that subject: he may have telegraphed me. or the 
firm: hut Mr. Brid get told me when Mr. Kddv came down there 
to give them all information thev wanted, and access to anv hooks 
and papers, at all times. There was nothing said to me with respect 
to March and April. 101S. about Mr. Low’s man coming down to 
make up the income tax for 1917. with me: Mr. Bridget told me to do 

it: I did not ask anvthing: Mr. Bridget told me everv time I asked 

• « * 

that he was not going to sell to Low and when Mr. Eddy was there 
making up the income tax return with me, I did not know what his 
interest in the matter was; it is a fact that beginning in March and 
running through April I attended to a number of matters for Mr. 
Low preliminary to his taking over the business; I did everything 
Mr. Bridget asked me to do. and things that Mr. Low and Mr. Eddy 
asked me to do. that was in accordance with what Mr. Bridget a<ked 
me to do. I do not recall that I went to Mr. Johnson and con¬ 
sulted him with regard to the corporation taking the leases, the 

68 corporation that Low was to form to carry on the business, 
taking the leases of those stores down there; I may have gone 


there. 
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Thereupon witness was shown a letter written by him to Low, 
which is as follows: 

“Washington, I). C., April 15, 1918. Mr. Frank M. Low, Port¬ 
land, Maine. Dear Sir: Herewith comparative sales for April, 1917, 
and 1918, as requested. Do you want the firm to subscribe to the 
Third Liberty Loan; and if so, how much? We took $500 in each 
of the other two issues. Yours truly, Hailey Shumate. 

“P. S. Am inclosing a letter which came in today for you. Shall 
I forward any other mail we may receive or hold for you?” 

The attention of the witness was called to “I>o you want the firm 
to subscribe to the Third Liberty Loan, and, if so. how much?” 
Asked, in view of his testimony that he had no word that Low was 
buying the business until he received it on May 4. 1918, except hear¬ 
say of an indefinite character, what did Low have to do with the buy- 
ing of the Third Liberty Loan Bonds by the firm, answered, Mr. 
Bridget always told me he was not going to sell to Low, lie was 
going to enter into an arrangement with me: hut Mr. Bridget also 
told me to give Mr. Low, or Mr. Eddy, or their auditors, any in¬ 
formation they wanted at any time, and never revoked that, and l 
kept it up; and when the very last came. Mr. Bridget asked me. he 
told me to write, Mr. Bridget at the same time telling me that he was 
not going to sell out, that he was going to he in there with me, 
09 and Mr. Bridget never gave me, never told me that he was go¬ 
ing to sell to Mr. Low until just before. 

I had been manager of that business for a good many years prior 
to April 15, 1918. 

When I wrote to Mr. Low, “Do von want the firm to subscribe to 
the Third Liberty Loan, and, if so, how much?” I did so at Mr. 
Bridget’s request. 1 had 15 per cent of the profits, but I had nothing 
of the assets; the assets were not mine. As to why I was asking 
what the firm should do about that, if I was merely giving informa¬ 
tion, it was at Mr. Bridget’s request. 

I wrote Mr. Low “Herewith comparative sales for March. 1917 and 
1918 as requested.” Mr. Low had written me for them and 1 was 
sending them to him; Mr. Bridget said to give him all the informa¬ 
tion he wanted. It may he that Mr. Low sent a telegram to me or to 
Mr. Bridget. 

Thereupon the attention of the witness was called to a letter written 
by him to Low dated April IB, 1918, and read in part as follows: 

“Mr. F. M. Low, Portland. Maine: 

“I received this morning your telegram of the 15th as follows: 
‘Proceed at once to obtain an extension of the Welch lease.’ ” 

The Welch lease was one of the buildings that Parker. Bridget 
Company rented; they occupied three buildings, the Perry, Clagett 
and Welch buildings; they were all leased, and the Welch lease was 
to expire in 1918. In April, 1918, I received a wire from 
70 F. M. I x>w reading “Proceed at once to obtain extension of 
Welch lease. Obtain extension in the name of the old firm or 


AO 


BAILEY SHUMATE VS. HENRY W. SOHON ET AL. 


the new corjxmition just as you and Mr. Bridget tliink best. Keep 
me advised bv wire as soon as you obtain anything definite.” That 
was a telegram I received from Mr. Low. I took up the matter with 
Mr. Bridget and Mr. \V. (I. Johnson. The letter of April 16 is in 
my handwriting. 

Thereupon, the following portion of said letter was read to the 
witness: 

“I took the matter up with Mr. Bridget and Mr. Johnson, and the 
latter advised me that nothing definite could be done about extension 
of lease at this time for the following reasons: 

“1. The firm being at an end no agreement could be made to ex¬ 
tend the lease to the firm. 

‘‘2. Mr. Bridget being the survivor and sole owner of the firm 
might take an extension to himself, personally, hut this would be an 
idle thing to do because it would not enure to the new concern and 
he would then be obliged to get a new agreement to authorize him 
to assign this extension to the new corporation. Such a course would 
only complicate matters. 

“3. I could not ask for an extension to be made for the new corpo¬ 
ration because I could not answer the questions 1 know Mr. (k.sch 
would ask me about the new corporation; where incorporated, the 
officers, directors, capital stock and the like, and who, individually, 
would guarantee the rent—a thing he said he would require to be 
done when I asked him if he would consent to a transfer to a 
71 corporation before Mr. Rosenthal died. 

“When the corporation is formed, 1 can then go to him, 
make the necessary explanations and answer his questions, but if 1 
went now I could not give him the information he would want and 
might create trouble. 

Yours trulv, 

(Signed) BAILEY SHUMATE.” 


Asked when Mr. Low telegraphed him to proceed at once to ob¬ 
tain extension of Welch lease, did he make any inquiries as to whether 
this man, who had nothing to do with the business, according to his 
understanding, was not going to have anything to do with the 
business, was giving him directions to go ahead and get the lease ex¬ 
tended, answered: Prior to Mr. Rosenthal's death Mr. Bridget and 
Mr. Rosenthal thought of incorporating the firm, as I referred in 
the letter there, that I had seen Mr. (iasch on that, and then when 
this later telegram came from Mr. Low I showed it to Mr. Bridget 
and Mr. Bridget told me to see Mr. Johnson. Mr. Johnson came 
over to the office of Parker. Bridget Company, and he dictated that 
letter and I wrote it. 

As to whv l did not ask anvthing about whv a man was wiring 
me from Portland to proceed at once to obtain the extension of the 
lease on one of the buildings, when I did not know that Mr. Low 
was taking over this business, but on the contrary had been led to 
believe just the opposite*, Mr. Bridget always told me that he was not 
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going to accept the Low proposition, that he was not going to accept 
the Low proposition, that he was going to treat him with courtesy, 
to give him any information he wanted, but he was not going to— 
as to whether I did not write and ask him why he was tell- 
72 ing me to pet an extension of the lease on one of the buildings, 
I wrote that according to Mr. Johnson’s dictation, that is all 
I have to say on that. I still say that in spite of these letters and of 
the fact that Mr. Eddy, Mr. Low’s representative, worked with me in 
March, 1918, that I wired Mr. Eddy as early as March 26, 1918, 
“Wednesday will suit me for income tax papers”; and in spite of the 
fact that he was Mr. Low’s representative working with me on the 
report that the Parker Bridget Company had to make of its taxes, and 
in spite of the different letters that I wrote to Mr. Low in April, 1918, 
I say I did not know of my personal knowledge that Mr. Low was 
taking over this business until May 4, 1918. Mr. Bridget told me 
always that he wasn’t going to do it. I had known Mr. Bridget for 
twentv-five vears. 1 did not know Mr. Eddv or Mr. Low until— 

t • _ • 

I believed what Mr. Bridget said when he told me he was not going 
to sell. 

When I spoke of my 15 per cent I meant that T only had an in¬ 
terest in the profits, I had no control over the assets at all; I left the 
business of Parker, Bridget & Company in May, 1918. when I ceased 
to work there; I took an office in the Metropolitan Bank Building; 
I think I rented that office on the first of May. 

As to whether I made arangements for that office before the first 
of May, I never rented the office at all. it was rented in Goodlow’s 
name; he is associated with me; Mr. Good low and 1 made the arrange¬ 
ment to rent together just prior to May 4 ; the office was rented, 
72 I think. May 1 : T can tell by my records; but before the 
actual starting of the renting on May 1 I had made arrange¬ 
ments for that office, just a few days before May 1, not over a week 
or so: and Mr. Goodlow talked to me on Mav 4th or 5th about going 
with him. It was a tentative arrangement 1 had with Mr. Goodlow 
about going into this office and this new business in the Metropolitan 
Bank Building; as to whether it was sufficiently definite that an 
office was rented, well, I wouldn’t have had to have gone if I had 
made arrangements with Mr. Low; I probably did tell Mr. Low that 
I had already made mv arrangements and taken an office; 1 told 
him that as the business was changing hands I wanted to start anew 
and I wanted to start right in. I had, in fact, retained one of the 
stenographers of the firm of Parker, Bridget & Company to go with 
me. and 1 made that arrangement before Mr. Low spoke to me; as 
to whether when Mr. Low talked to me about remaining with him 1 
had already arranged first with an associate, second for an office, and 
obtained one of the stenographers to go with me in my new enter¬ 
prise, in so far as the stenographer is concerned, Mr. Goodlow wanted 
a stenographer, and whether T went or not he would lur e taken her: 
and it would be more satisfactory to Mr. Goodlow if T did not go and 
could have made satisfactory arrangements with Mr. Low and re¬ 
mained. I told Mr. Low that if I had to commence anew I might just 

6—4306a 
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as well try a new business. When Mr. Bridget told me that Mr. 
Low was going to take charge, or words to that effect, I asked him 
how about me. and he said he was going into this new busi- 
74 ness and he was going to fix me better, in the chain store 
business, every place except in Washington. Before getting 
this letter that Mr. Darlington dictated for me on May 4, 1 spoke 
about this proposition that Mr. Bridget had spoken to me aboui re¬ 
cently. lie had spoken to me about that the very day l>efore; I had 
never heard of it l>efore; I asked Mr. Bridget what he was going 
to do with me now that he had sold to Low and he said he was going 
to fix everything up. In my testimony I stated yesterday that Mr. 
Bridget said be was going to receive enough from Low to take care 
of me. I asked him nothing specific about that; I said, “What have 
you done to protect me": I did not ask him specifically how much he 
had received from Low for me. Mr. Bridget told me lie had sold 
out to Mr. Low and I asked him “What have you done for me”, and 
lu» said, “I have done something that is better for you.’ And I u>ked 
him what it was and he told me about the chain stores. Then I asked 
him about the money, the $10,000. and he said that would be paid to 
me bv Mr. I»w; he said, “I am going to take care of you on the 
other’’, the chain stores. I did not ask Mr. Bridget how much lu* 
had obtained from Mr. Low in the side of the place; as why I did 
not, well I was surprised, and I had been consulting my attorney, 
Mr. J. .1. Darlington every few davs; evirv few davs after Mr. Bosen* 
thal's death, Mr. Darlington asked me if they had paid me; if the 
business was going on just the same as it had heretofore; I told 
him; lie asked me if 1 was getting my salary just the same and my 
L"> percent. I told him I had gotten it up to March Id, 1018. 
7”> Mr. Darlington asked me in due course of business if I had 
gotten the lo per cent, that is. in due course of business I 
would have it the next time thev took the physical inventory, which 
would Ik* about six months. Mr. Darlington advised me as long as 


Mr. Bridget had not broken bis contract, was keeping bis contract, 
that I had no right to assume that he was going to break it, and un¬ 


til Mr. Bridget actually broke that contract I should let everything 
go as it was; and upon this advice I said nothing until Mr. Bridget 
told me on May 4th, when I went to Mr. Darlington's office, which 
was in an hour or two, and Mr. Darlington wrote these notes notifying 
Mr. Bridget and the Trust Company and Mr. Low. of the suit, of the 


claim. 


Mr. Bridget and myself were verv friendly for vears, and 1 saw 
him the other dav ill in bis house. lie called me bv mv lirst name 

* t • 

when he addressed me the other dav in the sick room. 

% 

I did not tell Mr. Bridget at anv time from March 1<> until May 
4th that I was consulting with Mr. Darlington. I told him when 


this particular contract was written I consulted Mr. Darlington. 
There is no other reason except what I have already given as to 
why 1 did not ask Mr. Bridget anything about what he got from. 
Mr. 1 ow for me. as he said he was going to get something for me. 


and I followed Mr. Darlington’s advice; I saw him every few days. 
When I went to sec Mr. Darlington on Mav 4th he dictated this letter 

o « 
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which I signed and sent to Mr. Bridget. As to why I did not 
have something put in that letter asking Mr. Bridget how 

76 much he got from Mr. Low for me, Mr. Darlington drew 
that. 

I did not tell Mr. Darlington that I wanted to ask Mr. Bridget 
or get from Mr. Bridget whatever he had collected from Mr. Low, 
as I say he had promised to do; Mr. Darlingon told me when Mr. 
Bridget notified me of a change to let him know immediately of it, 
and when I did so Mr. Darlington wrote the notice; I went to Mr. 
Darlington for advice, not to tell him what to do. 

I did not have anv talk, other than what the hook shows, with 

* 

M r. Low or Mr. Eddy, representing Mr. Low, regarding the claims 
or debts of the concern, claims against and debts of the business. 
I had a talk al>out what the books showed, they looked at the books; 
I exhibited the trial balances to them. 

Thereupon the witness was handed the book in which were entered 
the trial balances of the business conducted bv the firm of Parker, 
Bridget & Company and testified: 

I made a trial balance in March 1918, and closed the books as of 
March 16 and opened them as of March 18; when it was closed on 
March 16, 1918, it showed credits and debits just like it is now 1 
did not show in there what amount was due me, what amount of 
cash was due me or Mr. Bridget. This shows credited my account 
here. It shows standing to my credit $4,128.69; and when 1 opened 
it on March 18, 1918, it showed a credit to my account of $10,091.46. 
The next time I took a trial balance was on April 1, and it 

77 showed a credit to my account of $10,091.46. My account 
would not change until the physical inventory was taken 

and that would not occur again for six months more; this sum is 
carried right down to April 30th. It is this; this is the trail balance 
that was shown Mr. Eddy and Mr. Low. 1 did not have any con¬ 
versation with Mr. Eddy shortly prior to the transfer to Low on 
May 4, 1918, in which he asked me whether or not 1 had made 
known to himself and Mr. Low all of the claims of every kind and 
all of the debts of every kind against the business; I did not tell 
him two or three times that I had made known to him every debt 
and every claim of every kind against the business; I never said 
that. All I did show to him at all was the statement on the books 
at that time. I did not, in substance, sav to him that I had made 
known to him every debt and every claim of every kind against 
the business; it did not mean me at all; it meant outside affairs. 

Thereupon the witness was handed a work sheet retained upon 
making up the income tax returns for the tax year of 1917; that 
was tho return of Mr. Bridget and Mr. Rosenthal; it was not the 
partnership return; at that time thev were not made up in partner- 
shi| >s: they were made up separately; the returns were made up in 
individual names, and was not only the profit here, but anywhere 
else it might occur, in every place; that is not the firm, that is 
Mr. Bridget and Mr. Rosenthal. It is not the firm income tax 
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return, that is Mr. Bridget's personal income tax and Mr. Rosenthal's 
personal income tax, including moneys received from the 
78 firm and moneys that they might have derived from other 
sources; Mr. Eddy and 1 made that out; that is my writing; 
this happens to l;c my writing: Mr. Eddy directed it; I was just look¬ 
ing to see if it is all in my handwriting; I do not seem to find any of 
Mr. Eddv’s on this one; Mr. Eddv directed the income tax, the 
title to it, and I assisted him in getting the figures and I would put 
them down here; this is my writing. 

After examining work sheet of income tax return, testified: There 
are no items there except those that came from the business; this 
seems to he just the firm with the exception of this sale here they 
have got charged for $15,000, belongs to Mr. Bridget; it is a matter 
of record on the hooks; that was for income tax purposes, they could 
allow that salary; upon looking over this paper which I have just 
identified I now find that to he the income of the business for the 
vear 1017. 


Witness was thereupon shown the form headed “Partnership and 
excess profits tax returns’*, testified that is another return, the working 
sheet that was used in making up Federal tax returns for the year 
1017, for the excess profits tax; that was made up partly by Mr. 
Eddy and partly hv me; under schedule 2. ‘‘Invested Capital'’ in 
the matter that appears written diagonally is in Mr. Eddy’s handwrit¬ 
ing, and then the words “fourteen add’’ are in Mr. Eddy’s handwrit¬ 
ing; all the ri^st is in my handwriting; all the figures upon which 
these reports were made up are figures kept by me or under my 
direction in the conduct of the business for the vear 1017: 
70 Mr. Eddy actually made up the report, I simply filled it 
in; the figures were furnished from the books. 


80 Thereuj>on, further to maintain the issues upon liis part 

joined, the plaintiff called as a witness Walter H. Klopfer, 
who, l>eing first duly sworn, testified as follows: 

I have been a member of the Bar since 1802, and am an insurance 
broker with offices in the Southern Building; I write policies of 
insurance for the Mutual Life Insurance Company; I know Bridget 
verv intimately, and have known him nearlv fortv vears, I guess; 
nearer fifty years: I recall having a conversation with him sometime 
in February of 1018. regarding the policy of insurance to he issued 
on the life of Bailey Shumate; T had that conversation with him the 
first of January. 1918; the conversation was along the line of placing 
an insurance policy on his manager. Mr. Shumate, and on February 
20th. an application for a $50,000 policy was made; I knew that 
Shumate’s position was that of manager at that time; I solicited 
Bridget to take a policy on his manager; it was acepted and an ap¬ 
plication made accordingly and the policy issued accordingly. 

‘ The attention of the witness was called to the policy of insurance, 
(Plaintiff’s Exhibit No. 3), issued by the Mutual Life Insurance 
Company of New York on the life of Bailey Shumate, and he was 
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requested to look at the application which was attached to the policy 
and state whether or not he recognized that, and answered: I wrote 
the application, that is my handwriting, all except the signature of 
Mr. Shumate; as to from whom I got the information in answer to 
the question as to the occupation in which it is stated, “Manager, 
Parker, Bridget & Company”, I would say from both, speak- 
#1 ing from memory; the application was dated February 20th, 
and the policy dated February 27th, and the annual premium 
was $2,056; Bridget said to me that the firm was to pay the premium 
on the insurance policy; I have no recollection of anything being 
said at that time by Bridget regarding the business of Parker, 
Bridget & Company or what was going to he done with it, other 
than what transpired in connection with the writing of the policy; 
the first I heard of anything contrary, that is, anything other than 
to continue the business, was after the delivery of the policy; the 
policy was delivered on the 12th of March; it was delivered to Mr. 
Bridget by me personally; I have no recollection of Bridget at any 
time saying to me that he was taking out this policy of insurance 
on the life of Mr. Shumate in anticipation of Mr. Shumate and him¬ 
self going into a new partnership arrangement; my recollection is 
quite clear; he did not say that to me. 

Thereupon, there was read from tin* application attached to the 
policy of insurance “Question 5. (Full detail of business or trade 
and name of firm)” and below that, in the handwriting of the witness 
“Manager, Parker, Bridget & Company ’. 

On (*ross examination: I visited the office of William O. Johnson 
in the Kendall Building in May, 191S, and had a conversa¬ 
tion with him; I absolutely did not say to Johnson that when 
Bridget spoke to me about this policy lie told me he was mak¬ 
ing an arrangement to take Shumate in as a partner for the con¬ 
tinuance of their own business, under the firm name of Parker, 
Bridget & Company, and that he desired to have Shumate’s 
N2 life insurance for the benefit of the new firm, because he was 
coming in as a partner; I did not tell Johnson that, and I will 
explain; I did not state that; I say we had a conversation exactly 
along the line* as stated, except that it was based on information I 
had received after the delivery of the policy. I did not know a thing 
about this partnership until after the policy was delivered, when a 
movement was on foot to rescind the policy and get back the pre- 
mi uin for the unexpired term, which 1 assisted in doing, and I went 
to see Mr. Johnson and assisted him, and it should have been done 
and could have been done if they had taken my advice on the ques¬ 
tion of the return of the premium, but the question of partnership 
did not come up until after the policy had been delivered, which was, 
of course, before I visited Mr. Johnson; we talked that over very 
thoroughly about getting the money back; I did not want the ques¬ 
tion to infer that T knew it at the time of the delivery of the policy 
of insurance, because I did not. 

Thereupon, the plaintiff announced his case in chief closed. 
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83 Tlureii|K)n tlie defendant. Bernard M. Bridget, to main¬ 

tain the issues on his part joined, testified as a witness in his 
own behalf, as follows: 

My Full name is Bernard M. Bridget, 2149 California Street, 
X. \V.; my physician is Dr. Charles K. Koons; I have been under 
his care this time for the past ten weeks; it has been over ten weeks 
since I have been out of the house. 

( It was stipulated by counsel that Mr. Bridget was unable to come 
to court and for that reason his deposition was taken at his home.) 

I was formerly a member of the firm known as Parker, Bridget & 
Company; from 101 to 1917 the partners in the firm were just 
Mr. Samuel Rosenthal. .Jr., and myself; Mr. Rosenthal died on 
December 115. 1917. 


There upon the attention of the witness was called to the agreement 

dated June 1. 19lb, between Bernard M. Bridget and Samuel 

Rosenthal, and witnessed bv Bailey Shumate and lie was asked 

• • 

whether, according to his recollection. Mr. Bailey Shumate had access 
to and possession of this paper at or about the time it was signed, 
answered “They were all kept in the safe. The papers were all in 
his charge.*’ 

Thereupon the witness was handed the agreement dated July 2nd. 
1915, between Parker, Bridget & Company and Bailey Shumate, and 
after examining same testified that “Parked Bridget & Coin¬ 
'S 1 pany is in the handwriting of Mr. Rosenthal’’; at the time 
the agreement was entered into with Mr. Shumate I did not 
know, nor did I learn from Mr. Shumate who it was that drew that 


contract; he did not tell me what lawyer or other person drew it up; 
I cannot say that Mr. Shumate had in his possession a copy of the 
partnership agreement between Mr. Rosenthal and myself at that 
time, so as to draw up his contract, localise I never handled any¬ 
thing in tin* office; Sir. Shumate handled everything, the books 
and papers and everything: I never put a scratch of a pen on a 
l>ook in that place: the only thing I did was to sign checks; after 
Mr. Rosenthal died I continued to conduct the business for three 


months; I did not know what I was going to do—elect to buy out the 


Rosenthal interest or liquidate the business—until almost within one 
or two da vs before it took place. Finally 1 bought the business, 
bought the Rosenthal interest; between the time of Mr. Rosenthal’s 
death, which occurred in December, 1917, and the time when I 
elected to buy the business, 1 think through Mr. Johnson’s instance, 
a statement was gotten up showing the condition of the business and 
its assets and liabilities, in order that I might know what the con¬ 


dition was; it is my best recollection that this statement was gotten 
up to ascertain Mr. Rosenthal’s interest in the firm for the benefit of 
the trustees or his executors, and also mv own knowledge; Mr. Bailey 


Shumate got up the statement: it is my l>est recollection that I did 
have before me the condition of the business and its accounts as 


gotten up by Mr. Shumate before T decided what to do, 
85 whether to buv or not to buv; I read over the accounts to 
ascertain what the amount was, just what I would have to do; 
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before I decided what to do with regard to buying or not buying Mr. 
Rosenthal’s interest, Mr. Shumate spoke to me about his contract, and 
asked me what happened to his interest, and 1 said I didn’t know, 
that he had better speak to Mr. Johnson; I spoke to Mr. Johnson 
about it. Mr. Shumate was not present at my talk with Mr. Johnson. 
The Mr. Johnson to whom I am referring is William G. Johnson, who 
was my former lawyer; he was my attorney at that time; thereafter 
Mr. Shumate told me that lie had spoken to Mr. Johnson; he said he 
went to Mr. Johnson at mv instigation, and Mr. Johnson told him 
that his interest was dead, so far as his contract was concerned; that 
it died with the death of either one of the deceased partners; that 
that ended our partnership and ended the contract; Mr. Shumate 
s|>oke about it two or three times, I cannot tell you what he said; 
there* was a whole lot of talk passed between Mr. Shumate and me 
over it. I do not think anything more was said to me. After Mr. 
Rosenthal's death Mr. Shumate agreed to stav with me and draw the 
same pay as he had been drawing, for 00 days, which was the only 
time in question; subsequent to Mr. Rosenthal’s death, and before I 
elected to buy the interest of the Rosenthal estate in the business, I 
had negotiations with Mr. Frank M. Low, relative to his coming into 
the business; those negotiations must have started probably within 
a few days after Mr. Rosenthal’s death, probably in February: I told 
Air. Shumate of these negotiations; I recall, during the 
80 negotiations, Mr. Low stmt down auditors to go over the hooks 
of account of Parker, Bridget & Company; Mr. Shumate 
handed the auditors everything; I told him to give them everything 
they wanted; no one else connected with Parker. Bridget A: Com¬ 
pany, except Mr. Shumate, had anything to do with presenting any 
figures or facts to Mr. Low’s auditors. Prior to closing out my ar¬ 
rangement with Mr. Low 1 had a talk with Mr. Shumate about form¬ 
ing a partnership with him; my idea was to get Mr. Shumate in¬ 
terested with me in the business and 1 put the proposition to him; 
I said, “If you can raise $25,000 that will enable me to pay these* 
people, who will he the only people who will press us. and we* can 
settle the balance”; if he raised the $25,000, as to what interest he 
would get in the business, the understanding at that time was that 
I was to let him have a half interest in the business, and then pay 
out of his earnings from tin* stock up to a capital equal to mine as it 
then stood; I proposed to him that I would take him as a partner, 
form a partnership with him and carry on the business Paiker, 
Bridget & Company had been carrying on, provided be could raise 
$25,000; and in consideration of that I would give him a half in¬ 
terest for $25,000. plus a sufficient amount to be, from time to time, 
charged against his earnings in the business, until the amount which 
he had contributed equalled the amount which I had invested at that 
time. Mr. Shumate said he desired to enter into that kind of an 
arrangement with me; but it was never carried out: the reason was 
that he could not raise the money, except this, that lie told me that 
he had been to several paities, and to Mr. White, particularly, 
87 of the Metropolitan Bank, who had said that he would let him 
have the money,and for that a note was to be furnished,signed 
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bv Mr. Shumate, endorsed by Parker, Bridget and Company and my¬ 
self. I told him I couldn’t do that, that that would curtail my dis¬ 
counts, and what I needed was all the money I would be able to get, 
and what I wanted to do was to cut these people out; I did not go 
any further with that proposition then; while that proposition to 
take Mr. Shumate in as a partner was under discussion. I said some¬ 
thing about getting bis life insured for the benefit of the firm we 
were to form; I saw Mr. Klopfer, of the Northwestern Mutual. I 
thought as Mr. Shumate and I were going into partnership together 
that the sooner the thing was opened up the less it would co<t. and 
I saw Mr. Klopfer about it. lie came down and spoke to Mr. 
Shumate, and Shumate, I think, passed for the life insurance* the 
purpose* of that life* insurance was that it was to equal the amount 
I had, in case either one of us died, the business would get the bene¬ 
fit of it; it was for $.*>0,000. I don’t think that Mr. Klopfer. Mr. 
Shumate and myself together discussed that; we might have at times 
said something about it. but Klopfer and I were directors in the 
Second National Bank. Shumate talked over with him the matter 
of his taking out a policy for tin* benefit of the firm to be formed 
between he and 1 ; I do not think Shumate was particularly anxious to 
do it; I do not recall what Shumate said as to whether or not he 
would take out a policy for the benefit of this partnership that was 

to Ik* formed between he and I : when I said in one of mv answers 

* 

that Shumate passed. I meant he passed the physical ex- 
88 animation; the policy was delivered to me: I think it was 

delivered to the store, it was delivered by Klopfer; the firm 
or partnership between Mr. Shumate* ami myself was never formed. 
Mr. Ernest T. Eddy was down here negotiating with me as representa¬ 
tive of Mr. Low; he was in New York at the* time we went up there; 
there was no consideration of any partnership between Low and my¬ 
self. It had all been cut out in New York. The proposition which I 
finally accepted, under which I sold the business outright to Low. was 
the proposition made to me on Low’s behalf by Eddy. I do not 
know that Mr. Eddy saw Mr. Shumate at all at the time Eddy was 
negotiating with me. Eddv came down from New York and I 
met him in Johnson’s office: under my contract I had until March 
It), 1 fil8, to elect whether to buy the interest of the Rosenthal estate 
or not: 1 elected to buy; the notification of my election was sent by 
Mr. .Johnson to the executors of Mr. Rosenthal. 


Thereupon the witness was shown the* agreement dated March 21. 
1018, between Bernard M. Bridget and Frank M. Low and testified; 
That is the agreement 1 entered into. 

“Q. Mr. Bridget, who got up the data, the amounts and figures, 
assets and liabilities of the Parker, Bridget A: Company, on the 
basis on which you negotiated a settlement with Low? Who got 
them up? A. That had nothing to do with the basis of the settle- 
ment with Low; that is to say. of course, I had to have some knowl¬ 
edge of what I would do. and all the figures that were ever// gotten 
up by anybody were gotten up by Shumate.” 
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89 Mr. Shumate got up the figures on the basis of which I 

settled with the Rosenthal estate; before T took over the 
business from the Rosenthal estate and sold to Low Mr. Shumate said 
something to me about having a claim under his contract for the 
time that was unexpired; he just asked what was to become of his 
interest, and I told him, as I said a while ago, that Mr. Johnson 
had told me that, according to law, our partnership ceased to exist 
on the death of either partner and that his contract died with it; 
after I had that conversation with him he did not make any claim or 
say he was going to make any claim against me or against the busi¬ 
ness; 1 did not receive nnv letter from him before T sold and trans- 

%/ 

ferred the business to Low, on the subject of any claim; I did re¬ 
ceive a letter from him after I had dosed out with Low. 


Thereupon the witness was handed the letter of May 4, 1918, and 
testified; That is Mr. Shumate’s letter; I received that letter on May 
9th; I fix the date by the dinner that was given to introduce Mr. 
Ix)w, and partly to celebrate my retirement; 1 received that letter on 
the day of that dinner, about half an hour before going down to the 


dinner; it was handed to me bv my daughter at the door, but it was 
sent to me by messenger; it had a yellow stamp on it; it was not a 
special delivery; 1 think it was a ten cent stamp; anyhow I got 
it that evening; prior to May 9, 1918, I had not received anv such 
claim by Mr. Shumate as appears in that letter, other than what he 
had told me when he asked me what would become of his interest in 
the buisness; when I was considering whether to buy the 

90 Rosenthal interest out Mr. Shumate did not make any claim 
about an amount due to him, except as far as he meant what 

the terms of his contract called for; 1 do not remember how much 
that amounted to; I knew nothing about that until the amount was 
stated in the paper that was served on me when 1 was sued. 

“({. 1 do not mean the money that he claimed in the suit; I mean 
at the time that the transfer was made to Low, was there any amount 
paid him there that you recall now? A. No sir. 

“Q. Mr. Rridget, can you recall now what he did say when you 
transferred the store and its contents physically to Mr. Low? A. 
Of course it was after the date of my having bought the thing over, 
and then it was m> to me to sell it when I got good and ready.” 

“Q. Yes; but do you recall just when you transferred it what he 
did say? A. I think probably within a week, maybe, or two weeks, 
something like that.” 

The settlement with Low was made in the office of Parker, Bridget 
& Company; there were present myself, Mr. Eddy, Frank Low, 
Mr. Johnson and Mr. Shumate; there wasn’t anything said by any¬ 
body at that time with regard to whether all the claims and debts of 
the'firm were being disclosed; I did hear Mr. Eddy say to Mr. 
Shumate. “Now. Mr. Shumate, has everv claim that can be brought 
against the firm of Parker. Bridget & Company, been 

91 brought ?” Mr. Shumate’s answer was, “As far as I know, yes 
sir”; that conversation took place in the office of Parker, 

Bridget & Company, at a later period, I think, or a little later than 
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the settlement, anyhow—no; I think the settlement was made after¬ 
wards; I did not make my settlement with the Rosenthal estate, 
Low settled it; it has all been settled up, that has all been paid. 

Thereupon, the witness was handed a paper dated May 3rd, 1918, 
agreement consum-atiug the transfer from himself to Low, and testi¬ 
fied that it I tears his signature and that of Mr. Low. 

On cross examination: 

Mr. Shumate came with me as a hoy, twenty years old. That 
was when the business was opened, in the fall of 1893. 

At that time the partnership was composed of Mr. Parker, myself 
and Mr. Shumate, a cousin of the plaintitV; later Mr. Rosenthal 
came into the firm, and after Mr. Parker’s death Mr. Rosenthal 
and myself were the sole partners; then, from time to time, we had 
agreements; the last agreement which I had with Rosenthal was the 
one which has been produced today. As nearly as I recall it, Mr. 
Rosenthal died on December H>, 1917; I cannot recall the exact 
date that I notified Mr. Rosenthal's executors that I would exer¬ 
cise the option which was given to me to buy his interest under tin* 
terms of tlu* partnership agreement; I put it in the hands of Mr. 
William (J. Johnson, and he carried out the proposition: Mr. Johnson 
was my lawyer, had boon for some time, and he and I are very 
close friends; we married sisters. I imagine that Mr. Johnson 
wrote a letter for me to tin* executors of tin* will of Mr. 
9*2 Rosenthal; he also went to Baltimore on seyeral occasions, 
ami it might have been a personal thing, or for a matter 
of tecord, he may have written a letter; Mr. Shumate asked me for 
my copy of the partnership agreement and I let him have it; I 
rcallv cannot say whether it was at or about the time I entered into 

%* t 

the contract with him; as to his reasons for wanting to have the 
contract. I think it was something in relation to his contract with 
us; I only know that is was mv understanding that he wanted it in 
connection with the preparation of his contract, which he proposed 
to enter into with the firm; that understanding I obtained from 
Mr. Shumate. 

I discussed with Mr. Shumate the option clause in the contract, 
the clause which gave the survivor the right to buy the interest 
of the deceased partner in case of the death of one of the partners; 
I throughly discussed all that with Mr. Shumate; as to what I said 
to him with reference to that clause of the partnership agreement, 
I do not Udieve I could tell you. I remember having a discussion 
with him concerning that option clause, the option of purchase; 
I thoroughly discussed that with him; I cannot state what I did say 
to him about it ; I could tell more about what people say to me than 
I can about what I say to them. 

“Q. Did you tell him when lie was entering into the contract, 
which was to run for a period of five years, that if either one of the 
partners died the other partner would continue the business? A. No. 

not specifically continue the business; in the discussion of 
*93 the thing, as near as I can remember, or the instrument. 

we shindy discussed the thing as to the advantages, and all 
that sort of thing, you know, relating to the survivor.’* 
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“Did you say anything to him to the efiect that in the event Mr. 
Rosenthal should die you would purchase the business and con¬ 
tinue it?” A. T could not recall whether I could purchase it or not. 

“Q. Well did you say anything to him about that? That is the 
|>oint ? A. I do not recall that, Mr. Hoover. 

After Mr. Rosenthal died I had some talk with Mr. Shumate 
regarding the formation of the jairtnership between Mr. Shumate 
and myself; as to how soon after the death of Mr. Rosenthal we 
first began to discuss that subject, 1 suppose probably it was one of 
the first things I mentioned to him: I said to him I wanted to form 
a partnership with him and lie said he was willing to do it; and I 
told him that I would enter into a partnership with him provided he 
put into the partnership $25,000 which would go towards paying 
for his interest, and that lie would have an equal interest with me 
when his $25,000 plus the accumulation of his profits, equalled 
my capital in the firm; at that time I think my capital was in the 
neighborhood of $07,050; that was the capital’s worth in goods, 
outside of the benefits that might accrue to me by reason of good will. 

“Q. Did Mr. Shumate toll you that he could borrow money from 
four friends or relatives of his? A. No sir; 1 have no re- 
04 collection of that at all. 

“Q. Do you deny that he said that? A. No sir; I have no 
recollection of it. 

I will not deny that, as a matter of fact. Mr. Shumate said to me 
that he could borrow $25.000 from four gentlemen, some of whom 
were friends and some of whom were relatives; as to how the name 
of George W. White. President of the National Metroplitan Rank, 
entered into the discussion regarding that, Mr. Shumate had been 
out, as I said a while ago in my testimony, to several places to get 
this monev. and he had been unable to secure it until he told me 
he had had a communication with Mr. White of the National 
Metropolitan Rank, and that Mr. White said that he would lend 
that monev on mv endorsement and the firm’s. Now, I am not 
saying or denying that Mr. Shumate may have said that to me. al¬ 
though I have nr) recollection of it whatever; Mr. Shumate may 
have said to me that he could borrow the money from these friends 
and relatives; the suggestion that he go to see Mr. White may have 
come from me; Mr Shumate told me that Mr. White was willing to 
make the loan hut that he had to have an endorser and had suggested 
getting the firm of Parker-Rridget to endorse the note. I have no 
recollection of a conversation in which I told him that T would en¬ 
dorse the name of the firm on the note whenever he was ready to 
fix it up; I have a recollection of a telegram from Mr. Shumate 
reaching me in New York that the matter had been fixed, up, and 
when T came back the matter was fixed up the way we have just 
snoken of: I think the telegram stated that the matter was 
05 O. K. Now, 1 may he totally wrong about this, but the 
sense I got of it was that it was all fixed: that is, the arrange¬ 
ments for the money, $25,000: I cannot recall that T replied to the 
telegram: I may have called him on the phone; the telegram, as 
I recall it. stated that Mr. Shumate had made arrangements with 
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Mr. White of the National Metropolitan Bank to borrow the $25,0 X) 

to enter into the partnership arrangement with me; but not upon the 

terms you stated a while ago. I am not speaking ot me terms of 

the telegram; I am speaking of what you asked me a while ago, the 

question alnuit my endorsing, which I declined to do; after I came 

back from New York I did not have any talk with Mr. Shumate 

regarding the telegram particularly ; we might have spoken of the 

telegram; it may be that when I returned he asked me if 1 received 

a telegram and I told him I had; l do not recall that Mr. Shumate 

said to me in that conversation that he had seen Mr. White and 

asked me if it was still satisfactory and I told him it was; 1 do not 

sav that I did not have that conversation with him; after I came 

back from New York 1 undoubtedlv said to him ‘‘You and 1 will 

%/ 

have it. and that is all I want; you and I will be in it together.’*; 
and that is what I meant. 1 wanted Mr. Shumate associated with 
me, and the only wav I could do it would be upon the terms that 
I suggested in the beginning; and I did not carry that out, as I 
sav. because he could not raise the monev without the endorsement 
of the firm and I declined the firm’s endorsement for the reason 
that it would curtail my discounting that much. 

00 As to when 1 first met Mr. Low in connection with this 

matter. 1 think lie approached me shortly after Mr. RAsen- 
thal’s death. I sav “shortly’’; it mav have been in the course of three 
or four weeks; the occasion when 1 received the telegram from 
Mr. Shumate, Mr. Johnson and myself were in New York and I had 
a conference with Mr. Low; I did not close or agree with Mr. Low 
on that trip; 1 broke with him; when 1 came back from New York 
I told Mr. Shumate that I had broken with Mr. Low; that T would 
not enter into the ?>nrtnership; I think I told him in the presence of 
Mr. Johnson and his lawver that anvbodv who tried to get me to 
do what he tried to get me to do I would not go into partnership 
with at anv time, because if he would do that to me Indore. 1 did not 
know what he would do to me afterwards. T recall that 1 said to 
Mr. Shumate that I had broken with Mr. I/nv, and that Mr. Shumate 
and 1 would go ahead together; I do not think that Mr. Low came 
down here for quite a while after that conversation. It may have 
l>een later; I saw Mr. Eddy first. After I returned from New York 
it was Mr. Eddy that T saw in Mr. Johnson’s office and made the 
terms of this sale with; it was on the Tuesday following our visit 
to New York, the visit of Mr. Johnson and myself to New York ; 
1 do not recall the date of that Tuesday; Mr. Johnson could tell you; 
1 could not fix the date with reference to the 21st of March, 101S; 
T recall after Mr. Low saw me. following my return from New York, 
that T had a conversation with Mr. Shumate in which I told him 
that Mr. Low wanted to buy the whole thing: I do not recall that T 
told Mr. Shumate that T was going to think it over, and that I 
was going to make a price that would include myself and Mr. 
07 Shumate: 1 denv that: T never had such a conversation with 


him. in so far as including Mr. Shumate and myself: the 
poliev of insurance of $50,000 on the life of Mr. Shumate was taken 
out in anticipation of the partnership contract with me in the busi- 
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ness; I have always wanted to go into partnership with him: it 
was soon after Mr. Rosenthal’s death that I first discussed with Mr. 
Shumate the matter of entering into a partnership arrangement 
with him; I have always talked to him about it; I talked to him 
evciv day about it; I remember a man named Porter eoming there 
and wanting to buy an interest in the business after the death of Mr. 
Rosenthal; as to whether I recall that 1 discussed with Mr. Shumate 
the question of Mr. Porter, Mr. Shumate and myself being a firm, I 
have absolutely forgotten all of the details of Mr. Porter’s visit, be¬ 
cause I did not consider him; as to when it was that Mr. Shumate 
first talked to me about his contract, what effect the death of Mr. 
Rosenthal had upon it. that was about the time that he knew that 
1 was considering taking Mr. Low in as a partner; it was between the 
death of Mr. Rosenthal and—I should say sometime during the 
time that these people, the auditors of Mr. Low. were there examin¬ 
ing the books; Mr. Eddy's connection with it was that of a hank¬ 
ing man attached to Kidder, Peabody & Company, who were financ¬ 
ing Mr. Low; regarding his contract, Mr. Shumate asked me what 
became of his interest; he said, ‘‘What becomes of me and my in¬ 
terest?” 1 said, “Well, I think if I were you I would see Mr. John¬ 
son about that.” lie said. “1 will do that”, and he went to 
1)8 see Mr. Johnson; he told me he went to see Mr. Johnson; he 
returned to me and told me that Mr. Johnson said that his 
contract died with the death of a member of the firm; I cannot fix 
the exact date of that conversation; it is not a fact that, after the 
death of Mr. Rosenthal. I did not have any conversation with Mr. 
Shumate regarding his contract until after 1 received this letter of 
May 4, 1018: T did talk with him about his contract before. I sent 
him to Mr. Johnson to find out about it; 1 recall that when I met 
Mi*. Shumate at the dinner on the night of May 0. 1018, I told him 
I had received his letter: T do not remember that \ told him that 
after 1 had gotten it and after I had thought it over that I did not 
think be wanted anything but what was right and that it would not 
interfere with mv relations with him; I have always felt that wav 
about it: T do not deny having such a conversation: I do not remem¬ 
ber it. I do not recall that after the night of the dinner I went away 
for a few days: I may have gone away for a few days, and after mv re¬ 
turn might have seen Mr.Shumate at the Parkcr-Briget store, 0th and 
P(nnsylvania Avenue: 1 may have asked him to let me have a copy of 
bis contract with the Parker-Bridgct firm; 1 have no such recollection 
as that I asked him on that occasion to let me have a copy of the con¬ 
tract : and he told me that there was a copy of the contract in the safe 
deposit box, and T told him that I wanted the contract to show it to 
Mr. Johnson. T do not deny that that occurred, it might he so; I have 
no recollection that on the occasion of the conversation referred to 
Mr. Shumate gave me bis copy of the contract and I took it to 
DO Mr. Johnson. T will not denv that that occurred. I have no 
recollection that later, on that same dav. I gave back to Mr. 
Shumate that copy of the contract and said to him that Mr. Johnson 
did not know anything about the contract before; I do not deny that 
that occurred; I have no recollection of it; after the 4th of May, 
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the situation was entirely a changed one: things were not, perhaps, 

as openly cordial as they had l>een before, on account of the letter 

which 1 spoke to him about that evening. There are some things in 

the question that you put to me that 1 said; I could not deny 

having said them, hut there is one thing there that I think you are 

wrong about: T said to Mr. Shumate. “You gave me a very had half 

hour”; 1 said that to him at the dinner; to my mind that is all the 

conversation that occurred between us that evening at the dinner: as 

to anv conversation that occurred several davs after that dinner, mv 
• • • 

answer remains as it is quoted; the conversation about going to Mr. 
Johnson s office was before the conversation about putting the $25,000 
into the new partnership arrangement. 

The first contract which I entered into with Mr. Ix>w was March 
21. 101S; at or about the time I entered into that contract I told Mr. 
Shumate I had sold to Mr. Low; Before May 4, 1918, 1 told Mr. 
Shumate thaf I had sold to Mr. Low; I told him as soon as l sold 
out: I told him as soon as Low had agreed to buy, before the contract 
may have even been signed: 1 arranged to take out this policy of 
insurance on the life of Mr. Shumate: I think that was l>etween Mr. 

Klopfer and myself. I spoke to Mr. Klopfer and told him 
ion | wanted to take out a policy of insurance on the lib' of 
Mr. Shumate; Mr. Klopfer went to see Mr. Shumate and Mr. 
Shumate passed his examination; 1 paid the premium on that policy 
of insurance; that was before the policy of insurance was taken out, 
that Mr. Shumate told me that he would ('liter into a new arrange¬ 
ment with mo for ninety davs. It is certainly not a fact that Mr. 
Shumate and myself never had any conversation al>out any arrange¬ 
ment for a ninety day period; as to what was the understanding as to 
the ninety day period, he had the contract there and went over it with 
me. and he was to stay with me until the expiration of the ninety 
days; then we were going to do what we would do in between: at 

the end of ninety davs I took over the business as sole owner, ex- 

« • 

ercising my option under the partnership agreement: I ran the busi¬ 
ness from March 10 to May 4. 

“Q. What arrangement did you have with Mr. Shumate during 
that period? A. What date? 

“(}. March 10. 1918: that is. the end of the ninety day period 
from the deatli of Mr. Rosenthal? A. Up to what time? 

“Q. Up to the time Low took hold of it on May 4, 1918? A. I 
think Mr. Low came right in. 

“Q. Well, he never name in until he paid you the money, did he. 
Mr. Bridget? A. How is that? 

101 “Q. 1 say. Mr. Low never came in until he paid you the 

money, did he? A. No. 

“Q. He agreed to pay you bv the contract $225,000, did he not? 
A. Yes sir. 

“Q. And that last contract was dated May 8, 1918? A. Yes sir. 
“Q. And Mr. Low never took hold until that time, did he? A. 
Oh. no; I think that we ran the thing for him up to the time that 
he took hold of the thing, from March 10. 
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“Q. Who got the profits from the business between March 16, 
1918, and May 4, 1918? A. That 1 cannot answer. 

“Q. I)o you not know? A. No sir. 

“Q. Did not you have any settlement? A. We had the settlement 
I had with him. 

“Q. Do you not know that you got the profits during that time? 
A Not based on any figures from him, sir. My sale priee was a price 
to him. 

“Q. Was it not a price to him to take hold of the business as it 
stood on May 4, 1918, when the sale to him was finally closed and 
you got the money? A. I only had one priee with him. 

“Q. Mr. Bridget, what arrangement did von have with Mr. 
Shumate between March 16, 1918, which was the expiration 
102 of the ninety day period, and May 4, 1918? A. I could not 
tell you just exactly what the arrangement was. I think Mr. 
Shumate worked along on the same terms as I did up to the time 
that Mr. Low came in and took possession, and then Mr. Low had 
a separate agreement with Mr. Shumate for a month. 

“Q. That was after that ? A. Yes sir. 

“Q. I mean up to the time that Mr. Low came in. what was the 
arrangement you had with Mr. Shumate? A. The same as mine, that 
we would go along as we had been going. 

“Q. That he would continue as he had been before, continue 
along under his contract as he had before? A. Not his contract at 
all; his contract had nothing to do with it. Shumate was to run 
the office and 1 was to sign the checks and do what was necessary 
around the store. 

“Q. Now, Mr. Bridget, between December 16, 1918, and March 
16, 1918, did Mr. Shumate get 15 per cent of the profits as he had 
before? A. That I do not know anything about. 

“Q. What arrangement did you have with him? A. I did not 
have any with him. lie had it with Low. 

“Q. Not at that time, because Low was not in there. A. Ye*: he 
had it with Low after the time that Low bought the place out up to 
May 4. 


‘‘Q. You know, of course, that Mr. Shumate's contract called for 
15 per cent of the profits, do you not? A. Yes sir. 

103 “Q. You say that after Mr. Rosenthal’s death you made 

a new arrangement with Mr. Shumate for a period of ninety 
days. Is that right? A. I beg your pardon, sir. If I made that 
statement I gave you the wrong impression. 

“Q. What is the fact about that? A. The fact of the thing is 
this, that after Mr. Rosenthal’s death the business was conducted 
exactly the same for three months. 

“Q. Well, what arrangement did you have, if any, with Mr. 
Shumate covering that three month*’ period? A. I had no arrange¬ 
ment with him beyond the fact that he went on just as I did. 

“Q. That is, no new arrangement at all? A. I had this new this 
new arrangement that, of course, everything dated from the 16th, 
the three months that we were to run the thing were for the benefit of 


the concern and to be conducted until the time that my time for the 
option to expire arrived.’’ 
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The time for the option to expire was March 16, 1918, and before 
that time expired I exercised my option, so that 1 became the sole 
owner; then my contract with Low was entered into on March 21 st; 
as to whose business it was, and how it was to run in that interim 
of five days between March 10 and March 21st, arrangements had 
been made for Low to buy the place out, and upon the payment of 
the amount that he should have paid at the time, or that was to he 
paid at the time, the business was to be turned over to him; 
104 as to what arrangement did I have with Mr. Shumate between 
the ltith and 21st. I do not know that there was anv arrange- 
ment at all. I think Mr. Low said, ‘‘Suppose you two go ahead 
until this thing is settled*’, and he said, “Draw what you have been 
drawing”, and that is the way it went; as to when it was that f 
agreed upon the terms with Low, with reference to signing the con¬ 
tract with him. I did not do business with Low; I did it with Kddv; 
as I told you a while ago. it was the Tuesday following the date 
in New York: 1 could not tell you that date, because Mr. Johnson 
has all the correspondence: a< to whether I did agree to the terms 

and then immediatelv reduce it to a written contract. I think there 

* 

was some time there: until 1 got mad with the auditors who were 
in there going over tin* books, and 1 said there was no longer any 
necessity for that: to get out: the thing had been settled; I did not 
want them around: they were disorganizing the office; it was as 
much a bother to him as it was to me. 

About $87,090. 1 think, something like that, was paid to Rosen- 
thal’s estate for his interest in the business. Mv interest in the 
business was about $07,900. 1 don’t know. As I told you, I never 
wrote a line on the Looks, and only saw what was handed to me to 
look at. I do not recall having any conversation with Mr. Shumate 
regarding his taking an interest in my selling a partial interest to 
Mr. Porter: Mr. Shumate did not tell me who prepared the contract 
he entered into with the linn; at a later date; I recall that lit* told 
me that Mr. Darlington prepared the contract for him, that was 
away late, the latter part of the proceeding, after lie had 
106 filed suit; at the time I sold out to Low 1 think I did tell 
Shumate how much I was selling out for, I won’t be positive 
about that: I never concealed anvthing from him; it mav or it mav 
not be so that 1 told him; 1 had considered that this thing was all 
right between Low and myself, after Kddy’s visit here, not my visit 
in New York: Kddv came here the Tuesdav following the visit to 
New York; l came back on Sunday and he came the following 
Tuesdav, and from that time 1 considered the matter closed with 
Low; T told Shumate that: 1 could not say the exact date: from 
December 16, 1917. until 1 actually turned over the business to Low 
Shumate performed his duties just as he had been previous to the 
death of Rosenthal and the husine-s during that time was carried on 
just as it had been before the death of Rosenthal. 

On redirect examination: While 1 was in New York 1 received a 
telegram from Shumate which, in substance, according to my best 
recollection, said that he had completed the arrangement sat»s- 
factorilv. that was the sense of it; and from that I understood the 
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arrangement to he that he was to raise $25,000 to make the first pay¬ 
ment for an interest in the business; after I eame baek here he told 
me what the arrangements were he had completed, and it was then 
that I learned that those arrangements involved my endorsing a note 
for him both in the name of Parker, Bridget & Company and in my 
individual name, and I told him that was not satisfactory; in so far 
as that arrangement between Shumate and myself looking 
100 towards his coming in was concerned, it ended with that. 

On recross examinmation: The first intimation I had of anv 

V 

arrangement with Mr. George White eame in the shape of this tele¬ 
gram ; before I went to New York I might have suggested to Shumate 
that he try that; as to whether it is a fact he did try and reported to 
me before T went ot New York that he had tried and had succeeded, 
the only report that he ever made to me was what I said a while 
ago; that is in the telegram; and after I came back, because I 
didn’t know what the terms were or anything else about it, I could 
have settled that before I went. 

Whereupon, to further maintain the issues on his part joined, the 
defendant called William (*. Johnson, who, after being first duly 
sworn, testified: 

My full name is William G. Johnson; I am, by profession, a 
lawyer, and have been practicing very nearly 38 years; 1 know 
Bernard M. Bridget; he married my wife’s sister; 1 have known him, 
I might say, fifty years; were school boys together in 1872; I 
have acted as his counsel several times; I know Mr. Shumate and 
have known him from the time they opened that store next to 7th 
and I) Streets, more than twenty years baek, I think; T acted as 
counsel for Mr. Bridget in connection with the negotiations for 
settlement with the estate of Samuel Rosenthal, subsequent to 
Rosenthal’s death and prior to March 16, 1918. I represented him 
in the settlement with the executors after Mr. Rosenthal’s death; I 
represented him as attorney in connection with the negotiations he 
had with Frank M. Low. I had a conversation with Bailey 
107 Shumate prior to March 16,1918, with reference to his contract 
of employment with the old firm of Parker, Bridget Com¬ 
pany. lie brought the subject to me in my office; 1 cannot give the 
date, but it was while he was consulting me. He eame there a 
number of times to consult me about questions that arose in making 
up the statement of account of Rosenthal’s interest in the firm, 
which he was doing for Bridget; he came to see me a number of times, 
to ask me about questions that arose. I know that the conversation 
about his contract occurred before March 16, 1918; he asked me, 
‘‘What becomes of mv contract for 15 per cent of the profits”, and I 
told him. I said, “My understanding is that your contract ended 
with death of Mr. Rosenthal, which terminated the partnership.” I 
said, “I think that Mr. Bridget has the right to continue you in his 
employ there under the same terms, at 15 per cent, until the ex¬ 
piration of the ninety days after Mr. Rosenthal’s death, because the 
articles of partnership authorize him to continue the business for 

8—4306a 
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the joint account of himself and Rosenthal’s estate during that ninety 
days”; 1 said, “He has a right to continue you in that employment 
and to pay you that compensation, and you have the right to charge 
that up.’’ I then added, 1 said. “You must remember that I repre¬ 
sent Mr. Bridget in this matter and not you, and if you do not agree 
with that view, von must consult somcbodv yourself, a lawyer of your 
own choosing”, and he said, “Thank you sir”, and that was all. 
Subsequent to that time I had occasion to see Mr. Shumate in con¬ 
nection with the steps that 1 was taking to settle up for Bridget with 
the Rosenthal estate; that was not the last time nor was it the 
first time; he never mentioned the subject of the contract on 
ins any occasion hut that one; I prepared tin* paper, Plaintiff's 
Kxhibit No. 7, being the paper hv which Bridget exercised 
his option to take over the business; that is Bridget’s signature, wit¬ 
nessed by Shumate; it was before that paper was prepared that I had 
this talk with him. I had a conversation in my office in the Kendall 
Building, with Walter II. Klopfer, agent for an insurance company, 
hut I cannot be sure of the month; I had some corres|>ondence that 
related to that matter, which related to an insurance policy issued, T 
think, bv the Mutual Life Company of New York. 

rpon l>eing handed correspondence, witness testified: this corre¬ 
spondence aids me in fixing the time as in the month of May; I 
am pretty sure it must have been in the month of May; in my office, 
in May, 1018, on the occasion of this conversation, with Mr. Klopfer. 
he said to me that at the time Bridget spoke to him about taking out 
a policy of life insurance in the sum of $.">0,000 on Bailey Shumate’s 
life that Bridget had told him that he wanted this policy for the 
firm of Parker, Bridget & Company, a firm which was to he composed 
of Bridget and Shumate. Klopfer told me that Bridget had ex¬ 
plained that he had the formation of a firm in contemplation, and 
told him (Klopfer), the terms upon which he was to take Shumate 
in; I was present in the early part of May, 1018, when the conversa¬ 
tion occurred in which Krnest Eddy, representing Low. and Shumate 
took part with regard to claims against the business of Paiker. 
Bridget As Company; that conversation took place on the same day 
that the transaction with Low was closed; the actual closing 
100 took place on the very day that the contract is dated. 1 don’t 
remember, hut certainly near al>out that date (May 3rd, 
1018), the first, second, third or fourth. Low was present, Fddv 
and Shumate and myself, and I am pretty sure Bridget was present 
too; I know that the four were; Eddy had been talking about the 
claims generally, and the obligations of the firm: he was standing, 
he was walking up and down the room, and then he paused and faced 
Shumate and said. “Now, Mr. Shumate, have you given us al! the 
claims of every kind against the firm that you know anything 
about?” and Mr. Shumate said. “T have”, or “Yes sir”, or some words 
of assent or affirmation. 

110 Subsequent to May 4. 1018, Mr. Shumate came to mv office 
in connection with the final efforts I was making to reach a 
basis of settlement between Mr. Bridget on the one hand and the 
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Rosenthal Estate on the other. I don’t know the date but it was 
within a day or two of the 29th of May, 101 <S. 

In answer to the question as to whether or not the settlement that 
was finally made up as the basis of settlement with the Rosenthal 
Estate was made up in eonjunetion with Mr. Shumate, the witness 
answered: 

Well, those corrections—the data for those eorreetions were given 
to me by him hut the actual adjustment of it was made bv Mr. 
Ilubner. At the time I was getting up the figures to make final 
settlement with the Rosenthal Estate. Mr. Shumate did not sav any- 
thing to me about any claim that he had or that he wanted included 
in those figures. 

On cross examination: 1 did not prepare the contract, or a con¬ 
tract with Shumate and Parker, Bridget & Company; I prepared the 
partnership agreement in which there was a provision covering 
Shumate’s rights; I do not remember preparing either a separate 
paper or a joint paper of some sort for Shumate to sign in connection 
with his employment by Parker. Bridget & Company along about 
June 1, 1916; I know I prepared the partnership agreement which 
contained a contract for his benefit; I haven’t a copy of the paper 
which I prepared; the papers were turned over to Parker. Bridget & 
Company and afterwards went into Mr. Low’s possession; I sup¬ 
pose Mr. Hogan has that; 1 think 1 might have had two or three 
copies made after the settlement, because we had transactions with 
those people in Baltimore, and then when this suit was brought 1 
might have had some made for Mr. Ilogan or might have given him 
my office copy; it is not a fact that 1 prepared a paper for Mr. 

Shumate to sign in connection with his employment by the 
111 firm of Parker, Bridget & Company about June 1, 1915. and 
that Shumate refused to sign it. Shumate never refused to 
sign anything or agreed to sign anything with me; I do not remem¬ 
ber that Shumate ever told me that Mr. Darlington had prepared 
the contract which he entered into with the firm of Parker, Bridget A’ 
Company; 1 heard it in some wav, that Mr. Darlington prepared it. 
but it was long after Rosenthal's death. T did not know there was any 
separate contract; I never knew there was any other contract than 
that incorporated in the partnership papers, until May of 191K. I 
am not sure how I learned that, hut I think I learned it through you 
(Hoover) ; it is not a fact that along in the middle part of May, sr mc- 
time after the 9th of May, Bridget brought to me a duplicate original 
of the contract between Shumate and the firm of Parker, Bridget & 
Company; I say I did not know of its existence, until—1 am sure 
I did not know of its existence until after I had correspondence with 
you (Hoover); T think that was the first time; that was the time 
this claim was made; I do not recall that there was any difference 
in the two contracts; when Shumate brought up with me in my 
office the subject as to what became of his contract for 15 per cent 1 
did know what his contract was; I had been over it day after day 
in the contract of partnership; that was the contract T was talking 
about; 1 think it is right that I told you a while ago I did not know 



60 


BAILEY SHUMATE VS. HENRY W. SOHON ET AL. 


Shumate had a separate contract until the matter was brought to my 
attention by his counsel; I knew he laid a contract under the partner¬ 
ship articles, and that was what T was talking about and that is 
what 1 thought he was talking about; the contract I was 
11*2 talking about was the provision in the partnership contract 
as follows: 


“It is further stipulated that Bailey Shumate, now in the em¬ 
ploy of said firm, shall he continued in such employ in the same 
capacity which he now holds, for the term of five years, and to re¬ 
ceive as compensation an interest in the net profits of the firm equal to 
1 5 per centum thereof; Provided, however, that said Shumate shall 
have the right to draw from said firm not less than $5,000 per annum, 
in equal monthly instalments, the same to he charged to the general 
expense account of said firm. The excess of said fifteen percentage of 
net profits, over and above the sum of $5,000 shall be placed to the 
credit of said Shumate in each semi-annual settlement of the hook^ 
ami constitute* a liability of the firm to said Shumate.” 


That is the contract that 1 have been talking about, certainly; as 
a lawyer, I understand that that is a contract for his benefit; I know 
it is a contract he could sue on. although he is not a contract party 
there, not formally; it was on the partnership contract that T ad\ised 
Shumate that his interest terminated at the death of Rosenthal; it 
is not a fact that I never had any conversation with Shumate about 
the contract until after May 4, 191<H; as I have told von Ijofore it was 
certainly prior to the Ifith of March when that statement took place, 
when that conversation took place; I know no wav of fixing the date 
that that conservation occurred, because he came in a great many 
times, and a great many questions arose about what he should 
116 charge ami what he should not charge, what should be eicd- 
ited, and what should not. not things between himself and 
the firm, hut between Bridget and the Rosenthal estate, and he would 
ask mv advice about those things, as Bridget’s counsel, not otherwise, 
and then he asked me on one of those occasions what became of that, 
and I told him that, not only that, hut that he had the right, if In* 
continued in the emplov of the firm—that enables me to fix that 
time, because after the 16th of March Mr. Bridget was not entitled 
to pav him 15 per cent or anything else, and charge it to Rosenthal: 
1 hadn’t the slightest idea how manv times Shumate came to my 
office between the death of Rosenthal and the time the matter was 
finally settled with Rosenthal’s executors; T could give you no idea 
whatever as to the number; I never keep account of the number 
of times that anvbodv comes to mv office about anything, and ha\en’t 
any idea as to the number; I would not think it was as manv as 
25. it might be as many as 20. but that would he pure guess-work; I 
have no means of guessing how manv times it was before the 16th 
of March, 1918. As to how many times lie was there after March 
16. 1918, I only remember two occasions distinctly, but I won't sav 
those were the only two; one was the occasion around about the first 
c,f May when this conversation with Eddv took place, and the other 
was sometime shortlv before the 29th of Mav when he came there 

%j * 
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and talked to me about these items that Ilubnor disputed. lie came 
there and conferred with me about the statement of account with 
the Rosenthal estate; that was the occasion, that was the subject 
matter of his visit, but it was in that connection that he asked me 
this question and 1 gave him that answer, which was prior 

114 to the 16th of March; I fix the date as prior to the 16th of 
March because 1 told him his rights ended on the death of 

Rosenthal and that Bridget had the right to continue that proposition 
during that ninety days, to pay him at the same rate, because the 
stipulation in the partnership was that Bridget might continue the 
business for the joint account of himself and the estate of Rosenthal 
on the same conditions, and I stated that implied that he could pay 
him this 15 per cent during that 00 days, just as he would pay 
clerk hire or anything else; from that I fix it as having occurred be¬ 
fore the 10th of March, but not entirely from that alone; I have 
nothing else to fix it by, but I perfectly well remember that it was 
before the—I cannot fix the date when Mr. Klopfer came to my office 
unless I refer to the letter; on that occasion Mr. Klopfer, in substance, 
told me that he had a conversation with Bridget in which Bridget 
told him that he. Bridget, was taking a policy of insurance on the 
life of Shumate, because Bridget and Shumate expected to go into 
partnership together, that they were to form this firm, and Bridget 
had told him the arrangements he had made in order to enable 
Shumate to get in, and he said how kind he thought it was of 
Bridget. 

On redirect examination; 1 was in New York in March, 1018, with 
Bridget and talked with Low and Low’s counsel; I think it was on 
Saturday; I know 1 wrote a letter on March 7th, and some time 
within a dav or two after that he called me at mv house bv long dis- 
tanee from New York and I arranged to go over there and did go 
over there; that was in the same week; Saturday was on the 

115 0th of March, and I was in New York with Bridget and saw 
Ix)w and his counsel prior to March 14 when the option was 

exercised; it was before the 14th of March, and subsequent to the 
7th of March; it was Saturdnv 1 went. 

On recross examination; How I fix the date, the 7th, 1 had oc¬ 
casion to look it up a couple of years ago, and then yesterday T 
looked up in my letter book and found the letter to Low; I have 
not the letter press copy hook here, but could bring it. 

Witness produced letter press copy book and exhibit copy of 
letter dated March 7. 1018. to Frank M. Low, Waldorf Astoria 
Hotel, 84th Street k Fifth Avenue. New York, signed William G. 
Johnson and testified: In reply to that letter I received a telephone 
message and T think I went over the day 1 got the telephone message. 

Thereupon, further to maintain the issues on his part joined, the 
defendant called as a witness Ernest J. Eddy, who, being duly sworn, 
testified as follows: 

Mv name is Ernest J. Eddv, T reside in Hartford, Conn., mv busi- 
ness is dealer in investment securities; I' know Frank M. Low and 
have known him sixteen or seventeen years; I represented him in a 
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business transaction in Washington in March, 101 «S, with Paiker 
Bridget & Company; I was present when the agreement was signed 
between Bridget and Low. Plaintiff's Exhibit No. 4, and I witnessed 
it - it was signed in the office of William (?. .Johnson in the Kendall 
Building. The paper was signed on the 21st of March, 1018; I met 
Bailey Shumate at the Parker & Bridget Company’s store; I had 
a conversation with him; to the best of my recollection, it was after 
having passed final agreement to purchase I advised Shumate of the 
situation, advised him that as soon as lie was ready and it was con¬ 
venient for me to he hack in Washington, to go over with him certain 
income tax figures for the year 1017; I did say something to him 
about whether Low was going to put the business in a corporation; I 
referred to the fact that a corporation would be formed; that corpo¬ 
ration was formed and took over the business of Parker, Bridget 
«fc Company; 1 afterwards communicated with him about coming 
down to go over the tax figures with him; 

118 The following telegrams and letters passed between us; 

Bailey Shumate. March 26. 1918. 

e o Parker-Bridget Company. 

Washington, D. C.; 

If Thursday is convenient for you on Income Tax papers 1 will 
be in Washington. Please wire me eighteen Asvlum Street, Hartford, 
Conn. ‘ E. J. EDDY. 

Chge. a/c. E. J. Eddy & Co. 


862 X. Y. R. 8. 


Ci. Y. Washington, I). C., Mar. 26. 2.20 P. 


X J. Eddy, 

18th and Asylum Sts., Ilfd., Ct.: 

Thursdav will suit me for income tax papers. 

BAILEY SHUMATE. 

4.06 P. 

March 27, 1018. 

Bailey Shumate, 

Parker Bridget Co., 

Washington, D. C.; 

Will be in Washington Fridav instead of Thursdav. 

E. J. EDDY. 

Chge. a/e. E. 1. Eddy & Co. 

Rush. 


Bailee Shumate, Esq., 

Parker-Bridget Co.. 

Washington. D. C.; 

My Dear Mr. Shumate: 

117 When you send to me the copy of the Income Tax Re¬ 
turn will you also forward a copy of the September loth 
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statement of your firm? Up to the present time I believe 1 have 
never seen that statement ami I understand it is the one furnishing 
at least the background for the settlement with the estate. 

Thanking you for same 1 remain, 

Very truly vours, 

E. J. EDDY. 


April 9, 1918. 

EJE :F. 

Bailev Shumate, Esq., 

Kirker-Bridget Co., 

Washington, D. C. 

My Dear Mr. Shumate: 

Will you kindly eheek up with your insurance companies and 
ascertain definitely the amount of cash which you have on deposit 
with them so that we may have on hand this definite and fixed 

%j 

figure, thereby enabling us to make proper entry of same on hooks 
when we actually take the business over into the corporation. 

Will you also communicate direct with the insurance company 
which lnus the insurance on the life of Mr. Bridget and asceitain 
from them definitely the present cash surrender value of the policies 
aggregating $50,000 on Mr. Bridget s life. Having this definite 
and fixed information in hand will enable us to pay at once the 
cash surrender value of said policies to Mi. Bridget. Also kindly 
have the insurance company forward to you necessary assignment 
blanks to be executed by Mr. Bridget conveying all title and interest 
in said policies to the new corporation. 

I shall appreciate it if you can attend to this for me in advance 
and hoping to have the pleasure of meeting again with you within 
a week or two, I am, 


Very truly yours. 


E. J. EDDY. 


April 20, 1918. 
EJE :F. 


118 


Washington. D. C., April 23rd, 1918. 


Mr. E. J. Eddy, 

c/o E. J. Eddy & Co., 

18 Asylum St., 

Hartford, Conn. 

Dear Sir : 

Answering yours of the 20th inst., the underwriters only furnish 
us detailed statements once a year and on December 31st, 1917 our 
deposit at the American Exchange Underwriters, Xew York, was 
$4,699.59 and on the same date, our deposit at the Underwriters Ex¬ 
change, Kansas City, was $810.53. 
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Regarding (lie* insurance policie s on Mr. Bridget’s life, have written 
the Insurance Company, asking for the amount of present cash sur¬ 
render value. 

Yours trulv. 

BAILEY SHUMATE 


119 before writing tlie letters in which I said, that is, in the letter 
of April 20th. 1918, that I wanted to have certain information 

so as to make proper entry of the same on the hooks when we actually 

took the business over into the corporation, and said in the letter. 

‘‘Also kindly have the insurance company forward to you necessary 

assignment blanks to he executed by Mr. Bridget conveying all title* 

and interest in said policies to the new corporation”: before writing 

these letters I had advised Mr. Shumate that a corporation was to be 

formed bv Mr. Low and he was to take over the business of Paiker, 
%> 

Bridget & Company. When I came hereon or about March 27. 1918. 
I went over with Mr. Shumate the figures and the allocation 

120 of the figures on the income tax return on the Parker Bridget 
& Company business: work sheet of income tax return which 

was identified by Shumate was shown to witness and he testified; I 
should say I recognise that, also a paper which was likewise identified 
by Shumate as a partnership excess profits return, part of which 
is in the handwiiting of Shumate and there being some notations 
on it which I recognize as in my handwriting. Between March ll» 
and May 4. 1918. 1 was in Washington a great deal of the time: many 
trips. On those* trips 1 always saw Mr. Shumate, without a doubt 
practically everytime; as to what was transacted between myself and 
Shumate on those occasions in tin* way of getting information or 
giving orders or doing things, well, of course, I was getting 
the facts and figures looking toward the taking over of the business 
finally, making the final settlement. 

The business was taken over by Low personally as of March Hi. 
1918, operated as his own personal business until May 3rd, when 
the corporation took the business over. Prior to, or in the neighbor¬ 
hood of Mav 3rd or 4th. 1918, I had a conversation with Shumate 
with regard to the disclosure of claims against the business* on 
numerous occasions 1 endeavored to get from Shumate tie* final 

liabilities as shown bv the hooks, and anv which were not shown bv 

• • 

the hooks, and in each and every case I was advised that all liabilities 
had been presented: I was so advised by Shumate just before the clos¬ 
ing up as of May 3rd or 4th: Shumate did not, at that time, or on 
anv of those occasions, sav anything to me about his claiming to he 

entitled to anything from the business other than as shown bv 
• • • 

121 the books, not one word. 

On cross examination testified: In connection with thi< trans¬ 
action I represented Low financially and in a business capacity: \ 
first came to Washington March 12. 1918: 1 fix that date because I 
was at a conference in New York City on this subject on March 9th: 
a conference with Bridget: I first met Shumate within a dav or two 
of March 12th. at the store: the first contract between Bridget and 
Low was signed on March 21. 1918. and it is mv recollection that it 
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was signed in Johnson's office. T went directly from .Tollneon's 
office to the store where Shumate was; I advised Shumate that the 
papers had been signed and that Low would purchase the business—* 
words to that effect; that was made in the general offices. Shumate’s 
desk sat in among a number of other desks; there were others present, 
but to the best of my knowledge nobody could hear it; in the course 
of my examination of the state of the business of Parker, Bridget & 
Company, before the contract was signed, I made as careful an ex¬ 
amination as I could of the assets and liabilities disclosed from the 
hooks of the firm; in addition to the books I did not also have access 
to the papers of the firm, contracts, leases, and things of that sort; I 
did not know a word about Shumate’s contract; I saw the contract 
of partnership between Rosenthal and Bridget, and am fairly 
familiar with that contract; I remember towards the end of the con¬ 
tract there is a recital to the effect that the firm agrees to employ 
Shumate on the basis of 15 per cent; I made no inquiry to ascertain 
if there was a further contract; 1 saw the partnership con- 
122 tract some time in the week of March 12, here in Washington; 

I should say it was at the office of William G. Johnson; I 
cannot sav definitely how many times I did see Shumate after March 

i/ • *■ 

21, between that and May 4. hut I was traveling between Hartford, 
Connecticut, and Washington very frequently; I told him that I 
wanted him to show me a statement of the full liabilities as disclosed 
by the hooks; I had no discussion with him al>out his contract, not 
a word; I asked him for all the liabilities of the concern, hut I did 
not particularize as to any; 1 did prepare a release to he signed by 
Mr. Shumate dated Dec. 30. 1018; I prepared that. 

I was familiar with the terms of the agreement of March 21 be¬ 
tween Low and Bridget; as to my relations with Low at the present 
time, well, I do a little work for him occasionally, that is about all; 
1 am not at all interested in the corporation or in his business; I 
am familiar with the terms of the contract which provided that Low, 
in the purchase, agreed to assume all of the debts of the firm. 

At this point witness was handed a paper, which was marked 

“Eddy No. 1. Cross Examination”, and is as follows: 

* 


“Eddv Cross Examination Exhibit No. 1.” 


“Received from Frank M. Low the sum of $521.56 in cash, in full 
settlement of all claims and demands against said Low and against 
the Parker-Bridget Company corporation, which I have or might 
have bv reason of his or its liability to me under mv contract with 
the late film of Parker, Bridget and Company, or otherwise however. 

“And, whereas in its settlement adjustment with me up to March 
16, 1018. the share of the income tax for the portion of the 
123 year 1018, from January first to March sixteenth, nineteen 
hundred and eighteen, could not be ascertained. I hereby 
agree, when said income tax is determined, to pay to said Low fifteen 
per centum of the amourft due from January 1, 1018, to March 16, 
1018. And, I further agree to pay said Low my share, namely, 
fifteen per centum, of any amount which said Low or the Parker- 
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Bridget Company may have to pay in ease of any readjustment of 
Income Taxes already paid. 

“Witness my hand und seal this — day of -, 19—. 

-. [seal.]” 

And asked how he happened to prepare that, and at whose instance, 
answered, why, in the natural course of business that is the amount 
we agreed was duo Shumate and for that amount we should have 
some receipt, and at the date of this letter it had developed that 
Shumate had a contract separate and aside from any that we had 
known; I did not want Shumate to sign a release releasing Parker- 
Bridget A’ Company from any obligation under their contract, from 
any and all obligations—we wanted the matter settled and closed in 
so far as Shumate and the new concern were concerned; I submitted 
this release to Shumate about December 90. 1918, as it is dated. As 
to whether it is not a fact that when I presented this release to 
Shumate it was for the purpose of getting him to sign a release which 
would release the claims that he had under his contract, not specifi¬ 
cally, not those other claims, possibly in part that was so; 
124 1 admit that it was probably so; I had several talks with 

Shumate regarding the small amount which was still due 
him; there was a certain amount due him as shown on the books; 
I do not think Shumate ever suggested that we pay; I think we 
figured it up, or I went up to Shumate’s office and went over it 
with him; l do not think he ever asked that; I do not think Shumate 
ever asked us for the amount which is now claimed in the second 
count of the declaration. 

“Q. But before paying him that money you wanted him to ngn 
a release releasing all claims that he had under his contract with 
Parker-Bridgct. didn’t you? A. As a consideration of paying that 
we wished to have all further claims closed. 

“Q. And the claims under the contract particularly? A. To <how 
that the company at least got a receipt. 

“(j. And he refused to sign it. did he not? A. lie did.” 

On redirect examination the witness identified the following papers, 
which were offered in evidence, read to the Court and jury, and are 
as follows: 

“Kddv Kxhibit No. 8. 

* 

National Metropolitan Bank Bldg., 

Washington. I). 0., December 12th. 191 s . 

“Mr. Frank M. Low, President, 

Parker-Bridgct Company. 

Washington. D. C. 

Dear Sik : 

“1 will accept the five hundred and twenty-one dollars 
12o and fiftv-six cents ($">21 .">(>) as mv unpaid share of profits 
of the firm of Parker. Bridget & Company to March 16th, 
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1918, subject in final settlement between the members of that firm 
and myself to credit for my share of the unexpired insurance pre¬ 
miums and mv share of whatever mav be collected of the seventv- 

w m •• 

one hundred dollars and fifty-eight cents ($7,100.58) debts cha r ged 
off. 

Yours trillv. 

BAILEY SHUMATE.” 

BS/MR. 

1*20 Eddy Exhibit No. 9. 

National Metrojxditan Bank Bldg.. 

Washington. I). C. 

Mr. Frank M. Low, President. January 2nd, 1919. 

Parker-Bridget Company, 

Washington, D. C. 

Hear Sir : 

Regarding the form of receipt submitted by Mr. Eddy and which 
I will not sign, am enclosing a form which I will sign upon the 
icceipt of your check for five hundred and twenty-one dollars and 
fifty-six cents ($521.50). 

Yours trulv. 

BAILEY SHUMATE. 

1 enclosure. 

BS/MR. 

National Metropolitan Bank Bldg., 

Washington, D. C. 

Enclosed receipt reads as follows: 

Received of Frank M. Low five hundred and twentv-one dollars and 

«/ 

fifty-six cents ($521.50) in cash as my unpaid share of profits of 
the firm of Parker, Bridget Company to March 10th, 1918, sub¬ 
ject in final settlement l>etween the members of that firm and myself 
to credit for my share of the unexpired insurance premiums and 
my share of whatever may be collected of the seventy-one hundred 
dollars and fiftev-eight cents ($7,100.58) debts charged off.” 

On recross examination witness’ attention was called to paper, 
which had been submitted to Mr. Shumate and which he declined 
to sign which was read to the Court and jury and is as follows: 

Ei>dy Cross Examination Exhibit No. 2. 

April 4th, 1919. 

127 “Received from Frank M. Low the sum of $821.91 in 
cash, in full settlement of all claims and demands against 
said Low and against the Parkef-Bridget Company Corporation, 
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which I have or might have by reason of his or its liability to me 
tinder my contract with the late firm of Parker, Bridget and Com¬ 
pany or otherwise however. 

“Witness my hand and seal this — day of-19—. 

-. [seal.]" 


Thereupon, to further maintain the issues on his part joined, the 
defendant called as a witness O. E. Preitzler, who, being first duly 
sworn, testified: 


I am employed by Parker, Bridget & Company, as office manager; 
I have before* me the ledger which will show the statement of account 
between March If], 101S. and May 4, 1918: I have the book which 
will show what was paid to Bridget; it shows a total of $1,">13.92. 
The entries are as follows: 

March IS to 21st. cash $.“>00: merchandise $11.07. 

Anril 29th, cash $1,900; merchandise $2.25. 

This account is entitled “Bernard M. Bridget account", page 21 
of the private ledger. From March 10 to May the hooks show a profit 
hut do not show to whom it was credited: they show a profit: as 
to where it was carried forward, from the account here I would say 
it was added to capital account; the books show it was added to 
capital account: that was $15,891.74; the entry which shows that is 
balance March IS to capital account was $17)9,784.79, credited 1" 
Bridget s account from the last sum drawn hv Bridget on 
12S April 29th. That credit was made to capital account April 
29. 191S. and that is shown on page 2 of the private ledger. 

Thereupon the witness was handed letter dated April 19, 1929 
from the office of the Commissioner of Internal Revenue, Treasury 
Department, to Parker, Bridget A* Company, which was read in 
part as follows: “You are informed that an audit to determine your 
excess profits tax liability for the year 1917, discloses that you are 
subject to additional tax amounting to $5,948.26, based on tlie* follow¬ 
ing * * * 

“The collector of Internal Revenue for your district will notifv 
vou of the time and manner of making pavrnent of the additional 
tax.” 


Witness was also shown a cancelled cheek from Parker. Bridget 
& Company, a corporation, signed Frank M. Low, Treasurer, dated 
August 5. 1921. payable to the order of the Collector of Internal 
Revenue, Maryland, for $5,648.26, drawn in payment of the above 
tax. 


Thereupon, further to maintain the issues on his part joined, the 
defendant called as a witness Frank M. Low, who, being first duly 
sworn, testified: 

Parker. Bridget & Company is now incorporated, and I am presi¬ 
dent and treasurer: I first met Bridget. T should say, in December 
or January, some time in January. 1918; I came over to Wash¬ 
ington and met him in his place of business. I had made arrange¬ 
ments to see if I could buy an interest in Parker, Bridget & Com- 
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panv; I learned of the death of Rosenthal in December; after meet¬ 
ing Bridget here in January, I did not at that time do any- 
1211 thing toward making an examination of the state of account 
and the assets and liabilities of the business; I returned and 
later I met Bridget in New York, by appointment in February, and 
I arranged with him to have my accountants go over to Washington 
and make an examination of the firm’s hooks; I sent mv accountants 
down here for that purpose about February 20th, 1018. These 
auditors were certified public accountants from New York. I was not 
here at any time during the period they were examining the accounts. 
The next time I met Sir. Bridget was by appointment in New York 
Fitv after the examination had been made bv mv accountants; at 
that meeting there was my attorney, Bridget and his attorney. John¬ 
son. and Eddy; that was in the fore part of March, early in March, 
1018; as a result of that meeting there was no agreement regarding 
thi* proposition between Bridget and myself; we disagreed about it; 
subsequently l sent mv personal representative, Eddv, over to Wash¬ 
ington; within a few days after that meeting in New York, which 
fixes it in my mind as in March, I had Eddy come to Washington; 
1 next came to Washington to (‘liter into a contract about March 21 ; 
about the 20th of March; after that agreement of March 21 was 
signed, I saw Shumate; I also had some correspondence with 
Shumate; after the agreement was drawn up I corresponded 
with Shumate. I was present at a conversation between Eddy and 
Shumate on the subject of tin* disclosure of claims against and 
liabilities of that business. On numerous occasions Eddv, in mv 
presence, asked Shumate if he could think of anything else that we 
had not included, if everything was there before us in the 


wav of liabilities and assets of all kinds; if I heard Eddv 


ask Shumate that once I heard him ask it twentv times; 

•/ 

we went to Shumate for all figures; all our negotiations were with 


Mr. Bridget in the bargaining for the purchase of the business; for 
figures we went to Shumate; Shumate said that every liability, and 
(‘very asset, so far as he knew, was disclosed on the books; as to 
who received the profits, whatever they amounted to, derived from 
this business, between March 16, and May 4, 1918, T received the 
profits as an individual, and I based my income tax on those profits; 
1 paid the income tax on them. 


In the early part of May, from May 4, after I had taken 
possession, I had a talk with Shumate regarding employing 
him; I asked Shumate to come with the new corporation, and 
Shumate said he didn’t care to continue in the clothing business; 
that he was through with it ; for two days I labored with Shumate, 
wanting him to enter into the employ of the corporation; Shumate 
deelined on everv occasion, everv time we came into conference—I 
offered Shumate $6,000 a year to come with the new corporation; 
he offered to come with the new corporation for $12,000: he said at 
the time that the price of $12,000 was prohibitive; he said he didn’t 
want to re-engage in the clothing business; he told me he had just 
made airangements and engaged offices in an office building up town 
and was going to engage in the contracting business, had already 


TO 
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established liis office, and wante<l to leave at once, that he had al¬ 
ready made arrangements to go into another business; I finally pre¬ 
vailed upon Shumate to stay with me for the month of 

131 Mav for $1,000. and lie did stav with me for that month; he 

* * • %• 

gave me a portion of his time, spending a portion with his 
new business up town. 


On cross examination, testified; I took possession of this business 
of Parker. Bridget & Company on May 4, 1018; that was the time 
1 paid Bridget $100,000 in cash and the amount represented by the 
surrender value of the policies of insurance; it was on May 4 and 
.-> that I had my conversation with Shumate regarding the question 
as to whether la* would remain with me or not; I attempted to retain 
him. as I naturally would; how I approached the matter I can not 
tell you now, five years afterwards; how 1 broached the subject, the 
verv words. I cannot tell; 1 do not recall that it is the fact that 
the lirst thing I said to him was 1 wanted him to allow his ten thou¬ 
sand dollars, which was on the books to bis credit, to remain in the 
concern, and to take ten thousand dollars in stock in my corporation; 
1 do not remember whether that occurred or not. As to whether 
1 deny 1 said that to him. 1 haven't the slightest idea of having said 


it to him; this i< live years ago; I have undertaken to state what 
occurred live years ago about tbe conversation I bad with Shumate; 
lnv recollection is very clear about the general facts; I suggested this 
occurred five years ago because I could not repeat my conversation 
verbatim after five years; 1 do not recall the incident of asking 


Shumate to allow bis $10,000 to remain in tbe company and to 
take $10,000 in stock in tbe new corporation and become treasurer 


of tbe corporation; 1 offered to make Shumate treasurer of the corpo¬ 
ration; I recall that; 1 offered him a salary of $6,000 a year; 
102 as to whether it is not a fact that I first offered him $3,600 


a year and later suggested that I might give him $6,000 a 
year for a period of six months, my final offer was $6,000 a year. 
As to whether mv first offer was $3,000 a vear I do not recall mv 
first offer at all; 1 do not remember that at all; 1 remember the 


last offer l>eeause it was final; that is the reason I can remember one 


and cannot remember tbe other: I remember the $6,000, my final 
offer to Mr. Shumate to stay with my corporation for one year and 
become treasurer of it: 1 remember that; as I recall it I made him the 


offer of $6,000 a vear for one vear: as to whether I denv it was for 
a period of six months only, mv recollection is one year; my recollec¬ 
tion is absolutely clear on that particular subject. I am positive it 
was for one year that I offered to retain him at $6,000 a year; my 
conversation with Shumate was this: I said, “Mr. Shumate, you 
come with me for one vear for $6,000.” T said. “In that time von 
can determine whether the association will be agreeable to vou, and 
whether it will be agreeable to me. Come with me for one vear, and 
if, at tbe end of the vear. vou find that vour association with me 
is not agreeable, we will part company”, and T offered him $6,000 
a vear to come and be wanted $12,000; that ($6,000) was my final 
offer: 1 do not remember what my first offer was; T cannot recall the 
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details; I deny that when I offered him $(>.000 it was for a period of 
six months only; I am positive it was for one year: I do not recall 
that when I made the offer of $(5,000 to Mr. Shumate he said to me 
that that was only alwut one half of what he was getting 
133 and that offer was twice as much as you had thought he 
was worth, based upon your first offer, and that such an 
arrangement would not he satisfactory to either. I do not recall the 
conversation; I dare sav that Mr. Shumate did sav that as long as 
he had to engage in another business he might as well start out now; 
finally I obtained Mr. Shumate s consent to remain with me during 
the month of May, for a compensation of $1,000; 1 recall that shortly 
after May 4th, 1 brought down a man from New England to take 
Shumate's place. I might have had a conversation with Shumate 
regarding that man; I deny that about May 4th or 5th in a conversa¬ 
tion with Shumate 1 told him I could get this other man for $3,000 
a year, and that was all the position was worth; 1 was paying the 
other man I brought over from New England more moncv, paving 
him $5,000. 

I asked Shumate once about the matter of liabilities of the firm 
of Parker, Bridget & Company; I should imagine Mr. Eddy a<ked 
him in my presence twenty-five times; Mr. Eddy asked him that 
question on May 4—May 3 and 4. and also Mr. Eddv worked with 
Shumate on those books on March 21 and 22 ; during the entire period 
of negotiation, when Eddy worked with Shumate on those hooks. 
Eddv would sav, “Mr. Shumate, can vou think of anything ilse? 
Have we got everything?” Oh, no; 1 wasn’t there with them all the 
time; I know Eddy was asking him, because it was in the general 
office; I was there on enough occasions to say that I heard Eddy ask 
that question twenty times if he asked it once; he did not ask it 
twenty times in one dav, but, covering the period Eddv worked 
with Shumate; along about March 21 Eddy had a conference 


134 with Shumate and on Mav 3rd and 4th; on those three days 
Eddv asked Shumate about this at least twenty times. 


Thereupon, counsel for defendant read from the work sheet for 
the income tax for the 1917 return, the amount of return namely, 
$2,809.96, and to that was added $5,648.26, constituting the 1917 
Eederal tax charge against the business. 

Thereupon, the defendant announced his case closed. 


Thereupon, further to maintain the issues on his part joined, the 
plaintiff called as a witness in rebuttal, James S. Boyd, who. having 
been first duly sworn, testified as follows: 

%J 


I am 39 years old; my present occupation is advertising, publisher 
of advertising statistics and data; I have been engaged in the 
advertising line about eighteen years; 1 was employed bv Parker, 
Bridget & Company for about <S years; 1 think my work was started 
just previous to Taft’s Inauguration; I think it was 1913 to 1918; 
I know Bailey Shumate and have known him about twelve years, 
twelve or thirteen; I was one of Shumate's intimate friends: 1 was 
connected with the firm of Parker, Bridget & Company at the time 
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of ilio (loath of Rosenthal: some time after the death of Rosenthal, 
Bailey Shumate made an application to me for a loan of money 
to enter into a partnership arrangement with Bridget, in connection 
with the raising by him of $25,000 to enter into a partnership ar¬ 
rangement with Bridget : he did not apply to me for a loan, but I 
did have a talk with him about a loan and I volunteered 
135 to make it; 1 offered to loan him money; I knew how much 
he wanted to raise; I told Shumate I was willing to loan him 
any or all of it and was in a position to do that. 

Thereupon, further to maintain the issues on his part joined, 
plaintiff called as a witness in rebuttal Edwin Smith («oodlow, who, 
being first duly sworn, testified: 

Mv business is the industrial truck business, electric truck husi- 
ness, manufacturer's agent; for the past several years 1 have been 
engaged in the same business, manufacturer’s agent; in the early 
part of 101S I was in the same business; 1 know Bailey Shumate. 1 
am related to him bv marriage; I married his sister: Shumate and I 
are now associated together in business; along in January or 
February, 1918. Shumate told me that he could purchase an interest 
in this firm of Parker, Bridget A: Company if he could raise $25,(100 
cash. I told him I would be very glad, indeed, to loan him $25,000 
at that time; 1 had between $10,000 and $18,000 in the bank and 
about $15,000 worth of Liberty bonds, and I told Shumate I would 
loan him $25,000. 

On cross examination testified that: he never got it from me. 

Further to maintain the issues on bis part joined, the plaintiff, 
Hailey Shumate, as a witness in bis own behalf in rebuttal, testified: 

I did not ask Johnson, “What becomes of my contract for 15 per 
cent of the profits**, and Johnson did not tell me. “My understand¬ 
ing is that your contract ended with the death of Rosenthal, which 
terminated the partnership. I think that Bridget has tin* right 
130 to continue you in the employ there under the same terms, at 
15 per cent, until the expiration of the ninety days’*; such a 
conversation did not occur between myself and Johnson: 1 never 
consulted Johnson, never asked him anything about it whatever; 
without regard to whether 1 consulted him or not he <1 id not say 
that to me: never mentioned it at all; l never had any conversation 
with him about my contract. 

Thereupon the witness, having Indore him the private ledger, 
turned to tin* ledger account of Bridget, and testified: 1 have the 
account which shows the moneys received by Bridget from March IS, 
to April 30. 101S; prior to that time the books show, from this 
ledger here, that Bridget drew cash during the month at different 
times and had merchandise charged to him. and at the end of the 
month it was all charged up as a total, cash so much and merchandise 
so much, one item for each one. one for cash and one for merchan¬ 
dise: that continued the same way up to and including April 30th. 
1918; there was no difference between the period from March IS to 
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April 30th, from any of the preceding periods, the principle and 
methods are identical. 

Thereupon, the witness turned to the profit and loss account of the 
ledger, covering the period from March 18, to April 30th, 1918. 
The attention of the witness was called to the testimony of Dreitzler 
that the profit and loss account was not carried into the account of 
anyone, but went into the capital account, and was asked to refer to 
the capital account. Witness referred to the capital account and 
stated, “This statement is just the same as it had been heretofore; 
there is no difference between the wav it was carried for that 

137 period and the way it had been carried for periods before that, 
it was identically the same, as it always had been, just carried 

to the capital account; when the dividends were paid, or settlements 
made, or profits paid to the persons entitled to them, it was charged 
against profits; at the end of the year, when my 15 per cent should 
be pro rated, it was charged to capital and credited to me; the last 
credit 1 had was on March 10, 1918. At the time Mr. Eddy pre¬ 
sented to me the paper dated December 30, 1918, marked Eddy cross 
examination No. 1, he said he wanted to settle up the balance and 
that he wanted a receipt, that these were the items they agreed to pay 
and this was the receipt for it. 1 would not sign it because 1 saw it 
was a release; upon advise of my counsel, Mr. Darlington, 1 sub¬ 
mitted a form of receipt which I would sign, and that is the paper 
which is attached to the letter of Januarv 2nd, 1919. marked F.ddv 
Exhibit No. 9; that is the form of receipt Mr. Darlington prepared 
and told me to sign; as to how many times Eddy said anything to 
me about my claim, against the Parker. Bridget & Company firm, 
only in referenee to the books; he may have said once or twice. “Have 
we got everything down on the books’’, and T said, “Yes”, but I 
had reference to the l>ooks, what the books showed; that statement is 
correct as the books show; either on March 21, or May 3 or 4, ho did 
not ask me any number of times or as many as twenty times about 
that; I did not in substance, nor verbatim tell Low that I did not 
care to remain in the clothing business, that \ had made other 
arrangements to go into any other class of business and 

138 therefore would not remain; I told him this was a shock to 
me, having been there twenty-five years, and expecting to stay 

the rest of my life; that I had a good opportunity, and if I was going 
to he put out and had to commence all over again at $3,000, I would 
rather go into something else; that 1 was getting too old to commence 
a new business unless it was something that had some money in it. 

Thereupon, plaintiff announced his case closed. 

Thereupon, the defendant, moved the Court to direct a verdict for 
the defendant on the first and third counts of the amended declara¬ 
tion, which motion was granted by the court, to which ruling of the 
Court plaintiff duly excepted and the exception was noted bv the 
Court. 

Whereupon, by direction of the Court, the jury returned a ver¬ 
dict for the defendant on the first and third counts of the amended 
declaration. 


10—4306a 
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Re it remembered, That the foregoing contains the substance of all 
of the testimony introduced by the plaintiff and defendant on the 
trial of said cause; each of the exceptions stated to have been taken 
bv the attorney for the plaintiff was so taken and duly allowed bv the 
Court and entered upon its minutes before the jury returned the 
verdict as directed by the Court; that each and every of said excep¬ 
tions may be preserved and may be of record in this cause, this bill 
of exceptions is duly stated, signed and ordered to be made of 
record in the above-entitled case, this 3rd dav of March, 1923. 

WILLIAM HITZ, 

Justice. 


The foregoing is satisfactorv. 
GEO. P. IIOOVER, 

For Pltj. 

FRANK J. IIOGAN, 

For Deft. 


139 At Law. No. 64,082. Bailey 
Bernard M. Bridget, Defendant. 
Notice. Submitted this Mch. 30 23. F. 
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OF THE DISTRICT Or COLUMBIA 

April Term, 1925. 

No. 4306. 


BAILEY SHUMATE, APPELLANT, 

vs. 

HENRY W. SOI I ON AND R. ROSS PERRY, EX¬ 
ECUTORS OF THE LAST WILL AND TESTA¬ 
MENT OF BERNARD M. BRIDGET, DE¬ 
CEASED. 


liKIHF FOR APPELLANT. 


Preliminary. 

This is ail appeal by the appellant, Bailey Shumate, 
from a judgment at law, entered on a verdict directed by 
the court on the first and third counts of the amended 
declaration. Appellant, plaintiff below r , sued Bernard 
M. Bridget, defendant below, who died after judgment 
was entered upon the verdict ; upon suggestion of death, 
Henry W. Sohon and R. Ross Perry, Jr., executors of 
the last will and testament of said decedent, were made 
parties defendant, and are appellees here. For the 
purpose of convenience, the appellant and appellees’ 
decedent will be referred to as plaintiff and defendant, 
respectively, in accordance with the alignment in the 
court below. 
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STATEMENT OF THE CASE. 

I. 

Pleadings. 

The cause of action of the plaintiff is based upon 
the breach by the defendant of a certain agreement. 
The first count of the amended declaration alleges that 
on July 2, 1915, plaintiff entered into a certain written 
agreement with the defendant, Bernard M. Bridget, and 
one Samuel Rosenthal, trading and doing business in 
the District of Columbia as copartners under the style 
and firm name of Parker, Bridget and Company, under 
the terms of which plaintiff was, for a period of five years 
beginning on May 31, 1915, to act as manager of the 
business then being conducted, and to be conducted by 
said copartnership. In consideration of the services 
agreed to be performed by the plaintiff, defendant and 
his copartner agreed to pay to plaintiff a sum equal to 
fifteen per centum of the net profits in each year derived 
from the conduct of said business. Defendant Bridget 
on or about March 14, 1918, as surviving partner, under 
the articles of copartnership, entered into on June 1, 
1915, between defendant Bridget and Rosenthal, elected 
to take over the assets, capital and property of said co¬ 
partnership, and continue said business, and that from 
and after March lb, 1918, defendant Bridget did con¬ 
tinue to conduct said business for his own use as sur¬ 
viving partner, and thereafter on or about May 4, 1918, 
said defendant Bridget sold and disposed of said busi¬ 
ness to one Frank M. Low and did voluntarily discon¬ 
tinue the conduct of said business in violation of the 
terms of the agreement entered into with plaintiff on 
July 2, 1915, and dispensed with the services of plain¬ 
tiff, and without warrant or justification, breached and 
violated the terms of said agreement with plaintiff, 
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whereby plaintiff suffered damage in the sum of $49,- 
171.74, which amount plaintiff claimed as damages in 
said first count. (Rec., pp. 9 and 10.) 

The third count of the declaration is based upon the 
common counts. In and by this count plaintiff claimed 
judgment for $50,092.97. (Rec., p. 11.) 

Upon issue joined, the case was tried before a jury. 
At the conclusion of the evidence offered by plaintiff 
and defendant, the court, upon motion of defendant, 
directed the jury to return a verdict for the defendant on 
the first and third counts of the amended declaration. 
(Rec., p. 13.) The case was submitted to the jury on 
the second count of the amended declaration, a verdict * 
was rendered in favor of the plaintiff on that count on 
which judgment was entered for the plaintiff. (Rec., 
pp. 12 and 13.) There being no appeal by the defendant 
from the judgment on the second count, the issue pre¬ 
sented by the said count of the declaration i« of no con¬ 
sequence here. 

The sole question presented for determination is the 
error of the court below in directing the jury to return 
a verdict for the defendant on the first and third counts 
of the amended declaration. 

II. 

Evidence. 

Plaintiff entered the employ of Parker, Bridget and 
Company in 1893. (Rec., p. 18.) At that time the 
firm was composed of Parker, Bridget and Shumate, a 
cousin of plaintiff. (Rec., p. 18.) After the withdrawal 
of Shumate and the death of Parker, the firm was com¬ 
posed of Bridget and Ro«enthal. (Rec., p. 18.) On 
July 2, 1915, plaintiff entered into a written agreement 
with Rosenthal and Bridget, composing the firm of 
Parker, Bridget and Company, whereby he was to be 
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employed hv said copartnership for a term of five years 
beginning May 31, 1915, and to receive as compena- 
tion for his services fifteen per centum of the net profits 
of the said firm during each year of his employment. 
It was further agreed that his compensation should not be 
less than £5,000 per annum, and that the excess of such 
fifteen per centum of net profits over and above the sum 
of $5,000 per annum should be paid to the plaintiff, or 
placed to his credit on the books of the firm, payable 
with interest at the rate of three per cent per annum on 
ninety days’ demand, as he may elect. (Her*., pp. IS 
and 19.) At or about the time plaintiff entered into 
the contract aforesaid, defendant and Rosenthal entered 
into a new partnership agreement. About the time 
said contracts were entered into plaintiff had a talk with 
defendant regarding his entering into a new partnership 
arrangement with Rosenthal. Defendant showed plain¬ 
tiff what purported to be a duplicate original of t lie agree¬ 
ment which the defendant had entered into with Rosen¬ 
thal. Plaintiff had it in his possession to read and look at. 
Defendant kept it in his papers, but plaintiff read it over 
several times and plaintiff and defendant read it over 
together. Plaintiff familiarized himself with its contents. 
Defendant loaned said partnership agreement to plain¬ 
tiff to copy a couple of clauses “ where if one should die 
we should continue the business” and plaintiff told de¬ 
fendant “we would go on together.” (Rec., p. 19.) 

The said partnership agreement was entered into on 
June 1, 1915, and provided for the continuance of said 
partnership from May 31, 1915, to May 31, 1923. (Rec., 
pp. 19 and 20.) The partnership agreement aforesaid 
contained the following provision: 

“Seventh. In the event of the death of either partner, 
the partnership shall cease and the right and title to all 
the assets, capital and property of the firm shall accrue 
to the survivor who may continue the business using the 
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said firm name. Not exceeding ninety days after such 
death, however, the interest of such deceased partner 
shall be ascertained and stated, by taking the inventory 
of assets and liabilities as shown by the last semi¬ 
annual adjustment or settlement preceding such death, 
as shown by the books of the firm, plus or minus gains 
or losses to such deceased partner, between such semi¬ 
annual settlement and the date of such death, as shown 
by the books of the firm, and the amount of the interest 
of such deceased partner shall be paid over to his ex¬ 
ecutor or administrator and be accepted in full settle¬ 
ment and discharge of all interest in the firm. During 
said ninety days the business may be continued by the 
surviving partner for the joint account of himself and 
the estate of the deceased partner. The payment to the 
estate of the deceased partner shall be made as follows: 
If the survivor shall elect to take the assets and con¬ 
tinue the business for his own use, for the exercise of 
which election he is to be allowed the period of ninety 
days, as aforesaid, the amount of the interest of the de¬ 
ceased partner shall not be immediately payable, but 
may, at the election of the survivor, be paid in ten 
equal semi-annual instalments, bearing interest at five 
per centum per .annum, the interest upon the whole 
balance being payable semi-annually with each instal¬ 
ment of principal. 

“If the said survivor should at any time during the 
continuance of the said indebtedness, turn over said 
business to a corporation or become identified with a 
corporation—which is the practical successor of said 
busines®—then he shall deliver to the proper representa¬ 
tives of the deceased partner, “hares of the said capital 
stock in said corporation, of the par value of at least 
25% more than the amount of the loan thus remaining 
unpaid, which said shares of stock shall be held by the 
said representatives of the deceased partner, as collateral 
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security for said loan, and upon the payment of said 
loan, said shares of stock shall be returned to the said 
survivor or his nominees. 

“In the event of the formation of said corporation as 
aforesaid, and the failure of said survivor to deliver said 
shares of stock, the said loan then remaining unpaid, 
shall at once become due and demandable, and, upon 
the failure to pay any instalment of the said loan, as, and 
when payable the entire amount remaining unpaid shall 
at once become due and demandable. 

“If the survivor shall not, within or at the expiration 
of said ninety days, elect to take the assets and continue 
the business, the business shall be closed out, the firm 
liquidated, and the interest of each partner paid and 
satisfied ratably, without preference, from the assets.’* 
(Rec., pp. 20 and 21.) 

After entering into the agreement of July 2, 1915 
(Rec., pp. 18 and 19), plaintiff continued in the employ 
of the firm until May 4, 1918. Rosenthal died Decern- 
her 10, 1917. After Rosenthal’s death the business 
theretofore conducted by the firm ran along just exactly 
the same as before, and plaintiff continued in the employ 
of the firm. (Rec., p. 23.) After the death of Rosen¬ 
thal plaintiff had a conversation with defendant, in 
which defendant said he was going to take plaintiff in as 
a partner with him. (Rec., p. 23.) The terms of the 
proposed partnership were outlined by defendant to 
plaintiff, who made arrangements to procure the neces¬ 
sary capital to comply with said terms, and advised 
defendant that he stood ready to consummate the 
arrangement. (Rec., pp. 23 and 24.) 

At or about this time defendant went to New York 
for the purpose of seeing Low concerning the acquisition 
of an interest in the business. Plaintiff wired defendant 
in New York that he had seen the banker, and that the 
arrangement for the procurement of the capital by 
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plaintiff was satisfactory. (Rec., p. 24.) After de¬ 
fendant returned from New York he told plaintiff he had 
received the telegram from plaintiff, that defendant had 
broken with Low, and was not going in with him, and 
that plaintiff and defendant would go ahead. (Rec., 
p. 24.) Some time between December 16, 1917 (date of 
Rosenthal s death), and March 16, 1918, defendant said 
something to plaintiff with reference to obtaining a 
policy of insurance on the life of plaintiff. Defendant 
said he had had a conversation with Klopfer, an agent 
for an insurance company, who had stated that de¬ 
fendant ought to have some insurance on the life of 
plaintiff. Defendant told Klopfer to come down and 
write a policy for §50,000 on the life of plaintiff in favor 
of the firm, and the firm would pay the premium. (Rec., 
p. 25.) Pursuant to this arrangement a policy of 
insurance was written by the Mutual Life Insurance 
Company of New York in the sum of §50,000, dated 
February 27, 1918, on the life of plaintiff, the beneficiary 
being Parker, Bridget and Company. When the policy 
was issued it was given to the defendant. (Rec., p. 25.) 

At or about the time the application was made for 
the policy of insurance, defendant told plaintiff that they 
would keep on just as they had done before, unless they 
made a new arrangement of partnership. (Rec., p. 
25.) Between December 16, 1917 (the date of the death 
of Rosenthal) and March 16, 1918, plaintiff continued 
employed in the business, which ran on just exactly as 
before. During this period plaintiff received compen¬ 
sation under the terms of his agreement with the firm. 
(Rec., p. 26.) Plaintiff had a talk with defendant re¬ 
garding the question whether defendant would exercise 
the option given to him in the partnership agreement to 
purchase the interest of Rosenthal. Defendant said he 
was going to exercise the option and continue the busi¬ 
ness, that he had no idea of closing it out. Dur- 
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ing the three months’ period from March 16, 1917, 
plaintiff had no arrangement with defendant different 
from that provided for in the contract. (Rec., p. 26.) 

By a certain paper-writing dated March 14, 1918, de¬ 
fendant exercised the option to take over the interest of 
Rosenthal in the partnership under the agreement of 
June 1, 1915. (Rec., p. 33.) 

Plaintiff had charge of the books, and between Decem¬ 
ber 16, 1917, and March 16, 1918, no change was made in 
the method of conducting the business or keeping the 
books. Following this, auditors representing Low came 
to the place of business and audited the books. Low 
came to the place of business, where plaintiff saw him 
for the first time. This was after the return of de¬ 
fendant from New York. (Rec., p. 26.) 

Defendant said to plaintiff, in substance, that Low 
wanted to buy the whole business. Plaintiff asked de¬ 
fendant what he was going to do. Defendant said, ‘T 
am going to make a price to him and make enough to 
include you, too, and to take care of you, too. Will that 
be satisfactory?” Plaintiff replied that it would be. 
(Rec., p. 26.) After that defendant said nothing to 
plaintiff about the-sale of the business to Low. Plain¬ 
tiff first learned that defendant had sold the business to 
Low on May 4, 1918. (Rec., p. 26.) On March 21, 
1918, defendant entered into a written agreement with 
one Frank M. Low. The pertinent parts of this agree¬ 
ment recite that defendant having exercised his right 
as surviving partner of the firm of Parker, Bridget and 
Company under the partnership articles of June 1, 1915, 
to take the assets and continue the business for his own 
use, agreed to sell said business to Low. Low agreed to 
pay for said business the sum of $225,000. (Rec., pp. 27, 
28.) A further agreement was entered into between 
defendant and said Low in certain particulars supple¬ 
menting the terms of the agreement between said parties 
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of March 21, 1918, making provision for the assignment 
of the lease held by the copartnership, making provision 
for certain policies of insurance on the life of the de¬ 
fendant for the benefit of the copartnership, and pro¬ 
viding for the payment of the interest of the estate of 
Rosenthal out of the purchase price agreed to be paid by 
defendant under the agreement of March 21, 1918. 
(Rec., pp. 28 and 29.) 

Between March 16, 1918, and March 21, 1918, the 
date of the first agreement between defendant and Low, 
the business was conducted exactly as it had been 
theretofore. Plaintiff continued in the employ as he 
had before and• made no new arrangement as to 
his compensation. Between March 21, 1918, and May 
4, 1918, plaintiff remained employed in the business, 
and during that period the business was conducted just 
as before. Plaintiff stayed there a month with Low 
after he took charge on May 4, 1918. Plaintiff first 
learned that day that Low had purchased the business. 
He was told this by defendant and Low. Defendant 
said to plaintiff that Low would take charge of the 
business that day, but did not say anything to plaintiff 
about his futue employment. Low made some sug¬ 
gestion about employing plaintiff upon lower terms 
than plaintiff had been employed by defendant under 
the terms of the agreement of July 2, 1915. Plaintiff 
and Low were unable to reach any satisfactory agree¬ 
ment as to his future employment, and plaintiff’s con¬ 
nection with the business ceased one month after 
May 4, 1918. (Rec., p. 30.) 

After the sale of the business to Low, plaintiff con¬ 
sulted Mr. Darlington and on his advice wrote defendant 
on May 4, 1918. (Rec., p. 31.) By the letter of May 
4, 1918, plaintiff advised defendant that Low was un¬ 
willing to retain him in the business under the terms of 
the contract of July 2, 1915, that plaintiff would en- 
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deavor to secure other employment, and gave notice that 
he would look to the firm which made the contract with 
him for any loss which he might sustain by reason of the 
business being sold out, without making provision with 
the purchaser to fulfill the contract with plaintiff. 
(Rec., p. 31.) 

Some time after May 9, 1918, plaintiff and defendant 
had a conversation, in which defendant asked plaintiff 
to let him have plaintiff’s copy of the agreement of 
July 2, 1915. Plaintiff gave a copy of this agreement to 
defendant, who took it to his attorney, William G. 
Johnson. (Rec., pp. 31 and 32.) After returning from 
Mr. Johnson’s office, defendant told plaintiff that Mr. 
Johnson had never seen a copy of that contract before. 
(Rec., p. 32.) The papers of the firm of Parker, Bridget 
and Company were kept in a safe deposit box, and the 
firm’s copy of plaintiff’s agreement of July 2, 1915, was 
kept therein, and accessible to defendant. (Rec., p. 32.) 

Thereupon plaintiff offered in evidence the books of 
account of the firm of Parker, Bridget and Company. 
Plaintiff read from the books entries which showed that 
for the period from May 31, 1915, to August 14, 1910, 
plaintiff’s share of the profits amounted to $597.04, in 
addition to the $5,000 a year which he drew under the 
terms of his contract. For the next period from August 

1916, to August 31, 1917, the share of the profits to 
plaintiff under the agreement was $3,531.65, over and 
above the $5,000. The next period, from August 31, 

1917, to March 16, 1918, a little over six and one-half 
months, plaintiff’s profit was $5,877.49 in excess of the 
$5,000 he drew under the terms of the contract. (Rec., 
p. 32.) 

Between December 16, 1917, the date of the death of 
Rosenthal, and March 14, 1918, when defendant exer¬ 
cised the option, he did not say anything to plaintiff 
about liquidating the business. He did say he was going 
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to exercise his option and continue the business. (Rec., 
p. 34.) On the day defendant signed the contract with 
Low, which was May 3, 1918, plaintiff and defendant 
had a conversation. Defendant told plaintiff he had 
sold out. Plaintiff asked defendant what he had done 
concerning him, and defendant replied: “Well, I have 
something else for you which will be better than this.” 
Plaintiff asked him what it was, and defendant said that 
he was negotiating with a big firm to conduct another 
business, would have plaintiff take charge of it, and 
plaintiff would make a great deal more than he had made 
while employed at the store. (Rec p. 35.) 

Plaintiff remained with Low until the end of May, 
1918, for which Low paid plaintiff $1,000. Plaintiff 
endeavored to get other employment after that, and gave 
evidence of the income derived from such other em¬ 
ployment, (Rec., ]). 35.) 

Upon the conclusion of the whole evidence, upon 
motion of the defendant, the court directed the jury to 
return a verdict in favor of the defendant on the first and 
third counts of the declaration, to which ruling of the 
court the plaintiff then and there excepted, and such 
exception was duly entered upon the minutes of the 
court. (Rec., p. 73.) 

ASSIGNMENTS OF ERROR. 

The assignments of error, being five in number, pre¬ 
sent only one question; that is, whether the plaintiff on 
the evidence is entitled to recover against the defendant 
for breach of the contract of July 2, 1915. 

Question Presented. 

As stated respecting the assignments of error, the sole 
question presented is whether the plaintiff is entitled to 
recover damages for the breach of the contract of July 
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2, 1915. The contentions of the respective parties may 
be summarized as follows: 

Plaintiff’s Contention.—That defendant, having ex¬ 
ercised the option to purchase the interest of Rosenthal 
in the partnership, continuing the business after the 
exercise of such option, and thereafter selling the busi¬ 
ness to Low, said sale of the business and the failure to 
continue the plaintiff in the employ of the business con¬ 
stituted a breach by the defendant of the contract of 
July 2, 1915, thereby entitling the plaintiff to damages. 

Defendant’s Contention.—Defendant contends that 
by the death of Rosenthal the partnership theretofore 
existing between defendant and Rosenthal was dis¬ 
solved, and that the contract of July 2, 1915, entered 
into between plaintiff and defendant and Rosenthal was 
therebv terminated. 


ARGUMENT. 

As has been seen, all of the parties were cognizant of 
the terms of the partnership agreement of June 1, 1915. 
The contract of employment entered into on July 2, 
1915, provided that the plaintiff was to act as manager 
of the business for a period of five years. In the part¬ 
nership agreement, there was, amo.'g others, a pro¬ 
vision that in the event of the death of one of the part¬ 
ners, the surviving partner might exercise the option to 
carrv on the business in the firm name. 

At or about the time plaintiff entered into the con¬ 
tract of July 2, 1915, he had a talk with defendant re¬ 
garding the new partnership arrangement between 
defendant and Rosenthal. Plaintiff read the partner¬ 
ship agreement and familiarized himself with its con¬ 
tents. At the time he entered into the contract of em¬ 
ployment, he had knowledge of the provision of the 
partnership agreement respecting the right of the sur- 


o 
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vivor to take over the business in the event of the death 
of either of the parties to the partnership agreement. 
Plaintiff and defendant discussed this clause of the part¬ 
nership agreement, in the course of which plaintiff told 
defendant “we would go on together.” (Rec., p. 19.) 

After the death of Rosenthal, and on or about March 
14, 1918, defendant exercised this option. 

While it is true, as a general proposition, that the 
death of a partner dissolves the partnership, yet this is 
not always so. For many purposes it may be considered 
as a subsisting partnership. Where there is a provi¬ 
sion in the partnership agreement for its continuance 
after the death of a partner, and the business is con¬ 
tinued by the survivor in the firm name without inter¬ 
ruption or change, as was the fact in the case at bar, the 
partnership is not thereby dissolved. It might be 
another question had the business been closed out after 
the death of Rosenthal, but here the business was con¬ 
tinued in accordance with the provisions of the partner¬ 
ship agreement, and both parties, the plaintiff and the 
defendant, acted in accordance with the assumption that 
the contract of employment was not ended by the death 
of Rosenthal. A contract of employment with a firm is 
a contract with the members who compose it, and is not 
recessarilv ended by the death of one of the contractors. 
Death does not absolve a man from his contracts. On 
the contrary, his obligations must be performed by his 
personal representatives or their non-performance com¬ 
pensated out of his estate. It would not be pretended 
that the death of a partner terminated the partnership 
and thereby discharged the partnership from its agree¬ 
ment of lease, for example. So, the contract of em¬ 
ployment, and the conduct of the parties with respect 
thereto, clearly brings the instant case within the ex¬ 
ception to the general rule that the death of one partner 
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ipso facto dissolves the partnership and terminates its 
contracts. 

The following cases support the contention of the 
plaintiff: 

In Hughes vs. Gross, 166 Mass., 61, there was a suit 
on a contract for failure to employ plaintiff for an addi¬ 
tional year according to terms of written agreement. 
Agreement entered into between Gross it Strauss with 
plaintiff on April 21, 1892, to employ plaintiff for one 
year from April 25, 1892, as assistant manager of cloak 
department. The contract provided it might be ex¬ 
tended for additional year to April 25, 1894, provided 
plaintiff gave notice of her election. When agreement 
was entered into firm of Gross it Strauss was composed 
of Isaac Gross and Philip Strauss; Strauss died Novem¬ 
ber 1, 1892; the business was carried on by surviving 
partner to February 1, 1893, when new partnership was 
formed and defendant Sommer became a member of the 
firm; no change was made in the place of business of the 
firm or firm name. On December 28, 1892, plaintiff 
was given notice by Gross it Strauss that her services 
would not be needed after the year which expired April 
25, 1893. 

Defendants after requesting the judge to rule that 
by the death of Philip Strauss the partnership was dis¬ 
solved and the contract was terminated, the judge 
refused so to rule; and the defendants excepted. 

Mr. Justice Holmes, delivering the opinion of the 
court, said (p. (»4): 

“This is an action of contract for refusing to 
employ the plaintiff a second year. The plaintiff 
had a verdict, and the case is here on exceptions. 
The original contract was in writing and was 
made with two partners, Gross and Strauss, for 
one year from April 25, 1892, with a conditional 
right of renewal on the side of the plaintiff for 
one year more. On November 1, 1892, during the 
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first year of the plaintiff’s employment, Strauss 
died, and the business was carried on by Gross. 
The first question raised by the exceptions is 
whether Strauss’s death ended the contract. At 
the end of December the plaintiff received a notice 
from Gross that she would not be employed 
beyond the first year, stating causes of dissatis¬ 
faction. There was an answer from the plaintiff, 
and a reply by Gross . . . 

“We are or opinion that it could not be ruled, 
as matter of law, that the contract of service was 
dissolved by the death of a partner. We have no 
occasion to criticize the decisions in some of our 
states and in England and Scotland, where an 
opposite result was reached by a majority of the 
judges with reference to different kinds of busi¬ 
ness from the present, except to remark that the 
argument put forward in Scotland and elsewhere 
that the only contracting party was the firm, and 
that the firm had ceased to exist, does not agree 
with the common law. Tasker vs. Shepherd, 0 
H. A X., 575; Hoey vs. MacEwan, 5 Ct. of Sess. 
(3 Series), 814, 815; Griggs vs. Swift, 82 Ga., 
392; Greenburg vs. Early, 30 Abb. N. C., 300, 
303: The common law does not know the firm 
as an entity. Hallowed vs. Blackstone National 
Bank, 154 Mass., 359, 303. A contract with a 
firm is a contract with the members who com¬ 
pose it. A joint contract to employ the plaintiff 
is not ended necessarily by the death of one of 
the contractors. Martin vs. Hunt, 1 Allen, 418. 
And there is no universal necessity that the death 
should have a greater effect when the joint con¬ 
tractors are partners. Fereira vs. Sayres, 5 W. & 
S., 210. If the death naturally would put an 
end to the business, as it so frequently does, very 
possibly it might end the employment. We have 
no need to consider what would be the result if in 
fact no further business was done except to wind 
up the affairs of the firm as was the case in Griggs 
vs. Swift, ubi supra. But this business went on 
without a break, and both parties seemed to have 


assumed that the plaintiff’s contract was not 
ended bv the death of Strauss.” 

In Fcreira vs. Sayres, 5 IF. A* S. (Pa.), 210, a suit was 
brought by plaintiff against Louis Gomaz Fereira, Gideon 
T. Snow, and Henry T. Mansfield, who survived John 
T. Mansfield, late trading under the name of L. G. 
Fereira and Mansfield. Action of assumpsit for work , 
labor, and services as agent in defendant’s employ until 
August 21, 1839. 

On February 21, 1839, plaintiff was given notice of 
the discontinuance of his services at end of that month. 
The evidence showed that John T. Mansfield, a member 
of the firm, died on March 21, 1839. The plaintiff was 
employed by the year and the current year of his em¬ 
ployment would not have expired until August 21, 1839. 
The trial judge charged the jury (p. 213): 

“Two questions have been discussed as arising 
upon the facts of this cause, . . . And, 2, 

Whether the death of Mr. Mansfield, one of the 
defendants which took place, it is said, on the 
2()th of March, 1839, would rot, when taken in 
connection with this letter (meaning letter of 
February 21, 1839, informing plaintiff of the dis¬ 
continuance of his service at the end of that 

month) absolve the defendants from all liability 

% 

for services of the plaintiff after that event? 
and I answer, that the death of Mr. Mansfield 
would not produce such an effect.” 

The defendants excepted to the charge, and assigned 
the following errors ... 

“3. In charging the jury that the death of one 
of the defendants (partners) would not put an 
end to the agency of the plaintiff. 

“4. In charging the jury that the death of one 
of the defendants, taken in connection with the 
letter of Mr. Fereira of February 21, 1829, would 
not put an end to the agency of the plaintiff.” 
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Rogers, J., (p. 215), said: 

‘‘Rut did the death of Mr. Mansfield absolve 
the defendants from all liability? Or, in other 
words, does the death of one of two or more co¬ 
partners discharge a firm ipsa facto from the 
obligation of an express contract? The affirma¬ 
tive of this proposition, it would be difficult to 
maintain. If there was an agreement as to 
property (renting a house, for example), the 
death of one, although it dissolves the partner¬ 
ship, does not release the firm from paying for 
the unexpired term. This will not be pretended; 
and yet there is nothing arising from the nature 
of the defendant’s employment (which is de¬ 
scribed as an agency to drum up consignments 
and to attend to collections for the firm) that 
takes it out of the general principle. It is enough 
that there was an express and positive agreement, 
which can not be annulled except with the asset of 
both. The suit is brought against the surviving 
members of the firm, and this is right. There is 
no technical difficulty in the way, as, before the 
death of Mr. Mansfield, Mr. Fereira undertook, 
without cause, to discharge the defendant from 
the service of the firm. Whether the old firm 
would be liable for the services rendered in pur¬ 
suance of the contract to the new firm, in this 
suit, it is unnecessary to decide. In some re¬ 
spects it would be convenient, as it would avoid 
the necessity of two suits; and perhaps would be 
just, as it would be in accordance with the con¬ 
tract as originally made. Although a firm may 
be dissolved, yet it may be considered as a sub¬ 
sisting partnership for many purposes.” 

In Johnson vs. Judge, 16 Pa. Sup. Ct., 137, an action 
of assumpsit was instituted on a contract of employment. 
Judgment for plaintiff for want of sufficient affidavit of 
defense. Appeal by defendants. 

Plaintiff entered into a contract on November 1, 1897, 
with the members of a partnership, his employment to 
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he for one Year from January 1, 1898, as a salesman. On 
January 1, 1898, plaintiff entered upon the performance 
of his duties. On January 8, 1808, one of the members 
of the firm died and defendants claim that the death 
caused a dissolution of the firm. The business was car¬ 
ried on by the survivors and plaintiff continued in the 
employment until April 19, 1893, when he was dis¬ 
charged. Plaintiff claimed compensation under the 
contract for the balance of the term from April 19, 1893, 
to December 31, 1893. There was a judgment for plain¬ 
tiff and appeal by defendants. 

File court (p. 140) said: 


“The plaintiff brought this action to recover 
damages for the breach of a contract that pro¬ 
vided for a year’s service as a carpet salesman in 
the employ of the defendant. The statement 
alleges the plaintiff’s employmei t by the firm, 
which consisted of four persons, at a stipulated 
salary of 81,500 for the year beginning on January 
1, 1898, and that pursuant to this he entered 
upon his duties and continued in the employment 
of the defendants until April 29th, when he was 
discharged without reasonable cause, etc. One 
of the partners died on January 8th, which fact 
is relied on by the defendants as working a dis¬ 
solution of the partnership and that such death 
dissolved the contract. The affidavit of defense 
admits the existence of the partnership at the 
time the contract was made, the continuance of 
its business for certain purposes and the payment 
of certain moneys to the plaii tiff for services 
rendered by him after the death of the partner. 
The statement sets out a contiruii g contract for 
a year and the discharge of the plaintiff is not 
alleged to have been justified by reason of any 
act of his. The fact of the death of one of the 
partners is not such a dissolution of the partner¬ 
ship as will relieve it from liability under its con¬ 
tract. It is enough that there was an express and 
positive agreement which can not be annulled 
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except with the consent of both parties. Al¬ 
though the firm may have been dissolved by the 
death of a member, yet for many purposes it may 
be considered as a subsisting partnership; Fereira 
vs. Sayres, 5. W. & S., 210. The demand arising 
from the performance of the agreement has rela¬ 
tion to the period of performance, not to the 
origin of the contract. The dissolution of the 
partnership does not dissolve its contracts; Cope 
vs. Warner, 13 S. & R., 411. When a servant 
has been discharged without sufficient cause 
before the expiration of his term of employment 
prima facie he is entitled to recover to the extent 
of his wages for the whole term. (Cases cited.) 
The affidavit is evasive in denying the continuing 
service of the plaintiff for three months after the 
death of the partner and while the partnership 
business is admittedly conducted by the remain¬ 
ing partners, during which time they paid wages 
to the plaintiff at the rate of the contract as 
claimed by him. No explanation whatever is 
made of his discharge and the court properly made 
the rule for judgment absolute. Judgment af¬ 
firmed.” (Italics supplied.) 

In Cope vs. Warner , 13 S. A* R. (Pa.) } /+11, which was 
an action against the representative of a deceased mem¬ 
ber of a partnership to recover charges for storage and 
factorage expenses for goods and articles stored with 
plaintiff by the partnership, which partnership was after¬ 
wards dissolved, Gibson, J. (p. 414), said: 

“The last ground of defense is that a part of 
plaintiff’s demand accrued after the dissolution 
of the partnership; and that for such part the 
partners are separately liable in the proportions 
in which they were interested in the firm. A 
part of the services were certainly rendered after 
this period, but the origin of the plaintiff’s de¬ 
mand for those services was nevertheless before 
it. The bailment was under a continuing con¬ 
tract with the partnership for services to be 
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rendered indefinitely in point of time and no 
matter when the services were actually rendered; 
the demand arising from the performance of the 
agreement has relation, not to the period of 
performance, hut of the origin of the contract. 
The dissolution of a partnership of a partnership 
does not dissolve its contracts .” (Italics supplied.) 

In Phillips vs. Alhambra Palace Co ., / King's Bench 
Die. L. P. {1901), 59 } plaintiffs, a troupe of music hall 
performers, entered into contract to give certain per¬ 
formances. The defendants were copartners conducting 
a music hall under the name of the Alhambra Palace Co. 
At the time the contract was entered into the copartners 
consisted of three partners. The contract was entered 
into in October, 1897. One of the partners died Decem¬ 
ber 10, 1897, and the business was carried on by the 
surviving partners. The plaintiffs performed part of 
their engagement and were paid for their services. In 
accordance with the terms of the contract the plain¬ 
tiffs presented themselves in readiness to perform the 
second part of their engagement. On arriving at Ply¬ 
mouth, plaintiffs received a notice to the effect that in 
consequence of the death of one of the proprietors and 
consequent dissolution of the partnership the Alhambra 
Palace had been sold and closed and all contracts were 
void. Plaintiffs declined to accept the notice cancelling 
their engagement and claimed their right to carry it out. 
They presented themselves at the music hall at the time 
fixed by the contract but were not allowed to perform. 
They then brought suit against the surviving partners 
and the executors of the deceased partner. Defendants 
resisted the claim on the grounds, 1. That the contract 
being one for personal service, was cancelled by the 
death of one partner, and other grounds which are not 
pertinent here. Defendants’ objections were overruled 
and there was judgment against the surviving partners 
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but a dismissal as to the executor of the deceased part¬ 
ner. Defendants appealed. 

Lord Elverston, C. J., said (p. 62): 

“The queston is whether they are liable under 
this contract for rot employing the plaintiffs 
in October, 1809. It was contended on their 
behalf that the contract was put an end to first 
by the death of one partner, and secondly, by the 
sale by the mortgagees. . . . As to the other 

point, whether the death of one partner puts an 
end to the contract, there is more difficulty. The 
principle of law, however, seems to be that it 
must be determined in each case whether the 
obligation which it is sought to enforce depends 
upon the personal conduct of the deceased party. 
This seems to be clearly brought out by the two 
cases which are cited in the course of the argu¬ 
ment: Tasker vs. Shepherd, 6 X. & X T ., 575, and 
Robson vs. Drummond, 2 B. & A. I)., 303. In 
the former the action was brought against the 
survivor of two partners under a contract where¬ 
by the defendant and the deceased partner en¬ 
gaged the plaintiff as their agent for a period of 
4^ years, and the breach alleged was that the 
defendant would not employ him during the 
whole of that period. The court drew the in¬ 
ference that the parties contracted with reference 
to the existing partnership business only. It was 
pointed out that the business which was carried 
on after the death of one partner might be a 
wholly different one and much less lucrative to the 
plaintiff. In Robson vs. Drummond the defend¬ 
ant entered into a contract with a coach builder 
named Sharpe for the hire of a chariot for the 
term of five years at a yearly payment which was 
to be paid each year in advance. At the time of 
making the contract the plaintiff was secret partner 
of Sharpe, but the defendant was not aware of that 
fact. After the defendant had had the chariot 
for three years, he received notice from Robson 
that the partnership had been dissolved and the 
business was being carried on by Robson alone. 
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The defendant refused to continue the hiring from 
Robson and returned the chariot. An action 
having been brought to recover the last two 
yearly payments, a nonsuit was upheld. Lord Ter- 
terden observed: ‘The defendant may have been 
induced to enter into this contract bv reference of 
the personal confidence which he reposed in 
Sharpe, and therefore has agreed to pay the 
money in advance. The latter, therefore, having 
said it was impossible for him to perform the 
contract, the defendant had a right to object to 
its being performed by any other person and to 
say that he contracted with Sharpe alone and not 
with any other person.’ 

“There the basis of the contract was the per¬ 
sonal conduct of the contracting party. If, in 
any particular case, the contract is one which has 
relation to the personal conduct of the contract¬ 
ing party then the death of that party puts an 
end to the contract: if, on the other hand, it has 
no such relation, the death of the contracting 
party has not that effect. In the present case, 
I have come to the conclusion that the plaintiffs 
did not rely on the personnel of the partners who 
were unknown to them and under those circum¬ 
stances I am of opinion that the liability, con¬ 
tracted by the three partners came after the death 
of one of them be enforced against the two sur¬ 
vivors. The appeal must be dismissed.” 

In Nickerson vs. Russell , 172 Mass., 584, plaintiff 
brought an action against several parties, formerly co¬ 
partners, for alleged breach of an agreement to employ 
him. Plaintiff was employed as manager of the collec¬ 
tion department of a partnership which conducted a 
mercantile agency. It was provided that plaintiff's 
compensation should be one-half of the net profits of his 
department for each year, with a guarantee of SI,000 
yearly, if one-half of the net profits did not amount to 
that sum. It was established that plaintiff’s employ¬ 
ment was rendered on January 1, 1897, for the period of 
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one year. It appeared that in March, 1897, two of the 
members of the firm retired from the partnership and 
the business was conducted by the remaining partners. 
The plaintiff was discharged on July 3, 1897. It also 
appeared that for the first six months of 1897 the net 
profits of the collection department were $1,117.25. 
The trial court charged (p. 589): 

“Now, if you find there was this contract for a 
year with the old firm and unless you find upon 
the evidence that the contract was abandoned by 
the parties; that is, that their acts were such that 
the parties had a right to understand that it was 
thrown up, then the contract stands and if they 
discharged him without his consent he would be 
entitled to recover.” 

There was a judgment for plaintiff and defendant 
appealed. 

Barker, J. (p. 589), in affirming the judgment, said: 

“The hiring of the plaintiff for the year 1897 
by the firm was a joint hiring by the individuals 
who composed the firm; and as the business was 
not closed by the voluntary dissolution of the 
firm and was continued in the same manner and 
at the same place, the dissolution did not end 
the plaintiff’s employment for the year. Hughes 
vs. Gross, 106 Mass., 61. That employment con¬ 
tinuing, the plaintiff remained bound to do the 
same things in reference to the business which 
was still carried on and the defendants remained 
jointly bound to pay him therefor. Therefore, his 
remaining at work after the dissolution, although 
he knew that the retiring partners had withdrawn, 
and that but one of the three members was con¬ 
tinuing the business, and his receiving from that 
member the weekly compensation which the three 
had agreed the plaintiff should have from the 
three jointly, can not be said, as matter of law, 
to have been a surrender or abandonment by the 
plaintiff of his joint contract with the three de- 
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fendants or the making by him of a new contract 
with the one who continued to carry on the busi¬ 
ness. For these reasons, the instructions re¬ 
quested by the defendants were rightly refused, 
and those given, which left to the jury the ques¬ 
tion whether upon the dissolution there was a 
mutual understanding that the old contract should 
be considered at an end, were at least sufficiently 
favorable to the defendants. The same consid¬ 
erations show the fallacy of the defendants’ 
arguments that the plantiff’s remaining at work 
and accepting pay from that one of his employers 
who continued to carry on the business was in 
law an assent on the plaintiff’s part to the as¬ 
sumption of all liability as to the plaintiff by 
one who continued the business, and that there¬ 
after there was merely a contract between those 
two and terminable at the will of either.” 

And, in Martin vs. Hunt , 1 Alien , /+1S, an action of 
contract was brought upon an agreement in writing 
setting forth that plaintiff had conveyed to the de¬ 
fendant and one Houghton two undivided third parts 
of certain letters patent owned by him, and that in con¬ 
sideration thereof, they had agreed to employ him as 
their agent, until the letters-patent should be legally 
established or invalidated, to sell the articles manufac¬ 
tured under the same at the rate of $100 a month; but 
that they afterwards refused so to employ him, or to pay 
him. At the trial in the Superior Court it appeared 
that Houghton died a few months after the agreement 
was made and that Brigham, J., ruled that the liability 
of the defendant was thereby terminated; and damages 
were assessed, accordingly, only up to that time. The 
plaintiff alleged exceptions. On appeal, Dewey, J. 
(p. 4IS), said: 

“The measure of damages in the present action 
is not limited to breaches that may have occurred 
prior to the death of F. A. Houghton. This was 
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a joint contract, and the decease of one of the 
joint contractors does not discharge the survivor 
in a case like the present. There is nothing in 
the nature of this contract to excuse the de¬ 
fendant from its full performance. There is 
nothing here stipulated to be performed that can 
not properly be performed by the survivor. 
The death of a single promisor is, in general, no 
revocation of an agreement. If a purchaser 
orders goods and dies before the time of delivery, 
his executors must receive and pay for the same, 
although the particular purpose of the purchase 
was defeated by the death of the purchaser. 
Wentworth vs. Cock, 10 Add. El., 42. 

“There is a well-known class of cases where the 
rule is different, and the death of one of the par¬ 
ties discharges the contract, or excuses its further 
performance. Such is the case where the en¬ 
gagement is of a strictly personal character, re¬ 
quiring personal skill or capacity; as a contract 
to write books for a publisher, or a contract by a 
physician to cure a particular disease, and the 
like. 

“In looking at the present contract, we find that 
the defendant and his associate and joint con¬ 
tractor received from the plaintiff a valuable 
consideration for their promise, by a conveyance 
to them of a certain interest in a patent right; 
and they, in return, promised to employ him for 
a certain compensation to be paid to him. The 
decease of Houghton and the difficulty of continu¬ 
ing joint operations, may embarrass the surviving 
contractor, and render it less desirable to con¬ 
tinue to perform the contract with the plaintiff. 
But all that is stipulated to be done may be done 
by the survivor. He assumed that responsibility 
as a joint promisor; and neither the insolvency 
nor the death of his co-promisor can discharge 
the contract, or release the defendant from the 
obligation he has assumed.” 


26 


It will be observed that, from December 16, 1917, the 
date of Rosenthal’s death, to May 4, 1918, the date when 
Low took charge, the business theretofore conducted 
by the firm ran along exactly as before the death of 
Rosenthal, and plaintiff continued in the employ of the 
firm, receiving compensation as set forth in the contract 
of employment of July 2, 1915; and between the date of 
Rosenthal’s death, December 16, 1917, and March 16, 
1918, there was no charge made in the method of con¬ 
ducting the business or keeping the books. It will thus 
be seen that the death of Rosenthal did not work such 
a dissolution of the copartnership as to terminate 
plaintiff’s contract of employment; the defendant having 
exercised the option to purchase the interest of Rosen¬ 
thal; by then continuing the business, he being one of 
the original contracting parties in the agreement of 
July 2, 1915, his obligation to plaintiff continued and 
when defendant sold the business and put it beyond his 
power to perform his part of the contract, depriving the 
plaintiff of the right to perform his part, there was such 
breach of the contract, as entitled plaintiff to damages. 

CONCLUSION. 

It is respectfullv submitted that the court erred in 
directing the jury to return a verdict in favor of the 
defendant on the first and third counts of the amended 
declaration, and that the judgment appealed from should 
be reversed. 

Respectfully submitted, 

GEORGE P. HOOVER, 

Attorney for Appellant. 
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Court of Appeals of tfjc district of Columbia 

April Term, 1925. 


No. 4306 


Bailey Shumate, Appellant , 

v. 

Henry W. Soiion and R. Ross Perry, Jr., Executor 
of the Last Will and Testament of Bernard M. 
Bridget, Deceased, Appellees. 


BRIEF FOR APPELLEES 


STATEMENT OF THE CASE 

As many important matters are omitted from the 
summary of the evidence contained in appellant’s 
brief, it becomes necessary for a proper understand¬ 
ing of the case that we include them here. However, 
in tlie interest of brevity, no facts contained in appel¬ 
lant’s statement will be repeated except where neces¬ 
sary to make this statement clear. 

On June 1, 1915, Bernard M. Bridget (who has died 
since the trial in the lower Court and in whose place 



2 


as Appellees there lias been substituted Henry W. 
Solion and R. Ross Perry, .Jr., as Executors), and 
Samuel Rosenthal entered into a partnership agree¬ 
ment for the purpose of continuing the business there¬ 
tofore conducted bv them under the firm name of 


Parker-Bridget & Company in this City for an addi¬ 
tional period of eight years. (R. pp. 19-20.) 

The partnership agreement contained a provision 
to the effect that the appellant, Shumate, should be 
continued in the employ of the linn in his former ca¬ 
pacity for a term of five years and was to receive as 
compensation for his services 15% of the net profits of 
the business, provided, however, that the said Shu¬ 
mate should have the right to draw from the firm not 
less than $5,000 per annum, in equal monthly install¬ 
ments. (R. pp. 21-22.) 

On the second dav of Julv, 1915, the firm of Parker- 
Bridget & Co., entered into a written contract with 
Shumate wherein it was provided that he should be 
employed by the said firm for a period of five years 
commencing on the 50th day of May, 1915, and that 
he should receive as compensation for his services the 
amount above stated in the articles of copartnership. 
This contract also provided that should 15% of the 
profits of the business amount to more than $5,000 the 
sum in excess of $5,000 should be placed to Shumate’s 
credit on the books of the firm, constituting a liability 
upon its part to him, payable with interest at 3% per 
annum on 90 days demand, as he might elect. (R. pp. 
18-19.) Mr. J. J. Darlington wrote this contract for 
Shumate. 


On December 16, 1917, Rosenthal, one of the part¬ 
ners, died. There was a provision in the articles of 
copartnership that in the event of the death of either 
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partner the partnership should cease and the right 
and title to all assets, capital and property of the firm 
should accrue to the survivor who might continue the 
business using the firm name. Not exceeding ninety 
days after the death of such partner, however, the 
interest of such deceased partner was to be ascer¬ 
tained and during said ninety days the surviving 
partner might continue the business for the joint ac¬ 
count of himself and the deceased partner. And it 
was further provided that the surviving partner 
should have a period of ninety days from the death 
of the deceased partner in which to elect either to 
wind up the business or to take over the assets and 
continue the business for his own use. (R. pp. 20-21.) 

After Rosenthal’s death, Bridget, in accordance 
with the terms of the partnership agreement, con¬ 
tinued the business for the period of ninety days for 
the joint account of himself and the estate of the de¬ 
ceased partner, Rosenthal. (R. p. 46.) 

Shortly after Rosenthal’s death, Shumate spoke 
to Bridget about his contract of employment and asked 
him what became of it. He spoke to Bridget about this 
two or three times; there was a lot of talk between 
them over it. (R. p. 47.) Bridget advised Shumate 
that he did not know what became of his contract but 
suggested that he speak to his, Bridget’s attorney, 
William G. Johnson. Thereafter Shumate advised 
Bridget that he had spoken to Johnson and that John¬ 
son had told him that his interest was dead so far as 
his contract was concerned; that it was dissolved by 
the death of either one of the partners; that the death 
of either partner ended the partnership and also ended 
his contract. (R. p. 47.) Johnson’s conversation with 
Shumate with reference to his contract was prior to 
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March 16, 1918. In this conversation he also told 
Shumate that in his opinion Bridget had the right to 
continue him in his employ and pay him 15% of the 
profits until the expiration of ninety days after Rosen¬ 
thal’s death, because the articles of copartnership 
authorized him to continue the business for the joint 
account of himself and Rosenthal’s estate during said 
ninety days. .Johnson also said to Shumate that he, 
Johnson, was Bridget’s attorney and that if Shumate 
did not agree with his views he should consult a law¬ 
yer of his own choosing. (R. pp. 57-58.) Shumate 
had been consulting his attorney, Mr. Darlington, ev¬ 
ery few days after Rosenthal’s death. (R. p. 42.) 

Shortly after Rosenthal’s death, probably in Feb¬ 
ruary, 1918, Bridget had negotiations with Frank M. 
Low relaive to Low purchasing an interest in the 
business. (R. p. 47.) Soon after Rosenthal’s death 
Shumate and Bridget discussed the formation of a 
partnership. Bridget advised Shumate that he would 
take him in as a partner provided he could raise $25,- 
000. Shumate desired to enter into this agreement, 
but it was never consummated. The parties differ as 
to the reason why. At the time Bridget and Shumate 
were discussing the formation of a partnership 
Bridget arranged to have Shumate’s life insured for 
the benefit of the firm that was to be formed. (R. 
p. 48.) 

Bridget advised Shumate of his negotiations with 
Low. (R. p. 47.) During these negotiations Low sent 
auditors to Washington to go over the books of ac¬ 
count of Parker-Bridget & Company. Shumate 
handed the auditors everything; Bridget told him to 
give them everything they wanted; no one else con¬ 
nected with Parker-Bridget & Co., except Shumate, 
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had anything to do with presenting any facts or 
figures to the auditors employed by Low. (R. p. 47.) 

Low, in his negotiations with Bridget, was rep¬ 
resented by Ernest J. Eddy. (R. pp. 61-62.) 

Bridget and his attorney, William G. Johnson, had 
a conference with Low and his counsel in New York 
City on March 9, 1918, but no agreement was reached 
at this conference. (R. p. 61.) On the following 
Tuesday, March 12, 1918, Eddy came to Washington 
to see Bridget and arranged on behalf of Low to buy 
the entire business. From that date, March 12, 1918, 
Bridget considered the matter closed. (R. p. 56.) 
Thereafter on March 14, 1918, Bridget considering 
that his agreement to sell the entire business to Low 
was closed, notified Rosenthal’s executors of his elec¬ 
tion to take the assets of the firm for his own account 
as provided in the articles of copartnership. (R. 
p. 33.) 

Arrangements for the sale to Low had been agreed 
upon prior to March 21 (the date of the written con¬ 
tract between Bridget and Low for the sale of the 
business); for the period between March 16 and March 
21, 1918, there were no formal arrangements respect¬ 
ing the employment of Bridget and Shumate. Low 
merely said “Suppose you two” (referring to Bridget 
and Shumate) “go ahead until this thing is settled; 
draw what you have been drawing” and that is the 
way it went. (R. p. 56.) 

On March 21,1918, the formal written agreement for 
the purchase of the business by Low from Bridget was 
executed. (R. pp. 27-28.) And on May 4, 1918, Low 
took control of the business as of March 16,1918. The 
business was operated by Low as his own personal 
business from March 16th to May 4 when a corpora- 
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tion organized for that purpose took it over. (R. p. 

64.) Low received the profits from the business from 
« 

March 16 to May 4 and paid an income tax on them. 
(R. p. 69.) 

While negotiations between Low and Bridget were 
in progress, Shumate prepared a statement showing 


all of the liabilities of the firm. 


Shumate was asked 


by Eddy if every claim that could be brought against 
the firm of Parker-Bridget & Co. had been disclosed 
and Shumate advised him that it had. (R. p. 49.) He 
was asked substantially this same question by Eddy 
at least twentv times and on each occasion his answer 


was the same. (R. p. 69.) Shumate says that Eddy may 
have said to him once or twice, “Have we got every¬ 
thing down on the hooks?” and he said, “Yes,” hut he 
had reference to the books, what the hooks showed. 
(R. p. 73.) 

Shumate also prepared for Johnson, Bridget’s at¬ 
torney, the figures used for the settlement between 
Bridget and Rosenthal’s estate. (R. p. 69.) When 
Shumate was working with Johnson on this matter he 
said nothing to him about any claim of his that he 
wanted included in those figures. (R. p. 59.) In the 
early part of May, 1918, Low negotiated with Shumate 
about continuing his employment, but they did not 
agree on terms. However, prior to May 1, 1918, Shu¬ 
mate had rented an office in this City and made all ar¬ 
rangements to engage in another line of business with 
a Mr. Goodlow. He had engaged one of the stenog¬ 
raphers from the firm of Parker-Bridget & Co. to go 
with him. (R. p. 41.) The first time Shumate ever 
advised Bridget that he intended to make any claim 
against him or against the firm of Parker-Bridget & 
Co. by reason of his contract was after Bridget had 
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closed with Low. Bridgets first information of Shu¬ 
mate’s claim came through a letter dictated for Shu¬ 
mate’s signature by Mr. Darlington dated May 4, 
1918, and received May 9,1918. (R. pp. 42, 43, 49.) 

ARGUMENT 

Appellant in his brief (p. 13) says: 

4 ‘While it is true, as a general proposition, that 
the death of a partner dissolves the partnership, 
yet this is not always so. For many purposes it 
may be considered as a subsisting partnership. 
Where there is a provision in the partnership 
agreement for its continuance after the death of 
a partner and the business is continued by the 
survivor in the firm name without interruption or 
change, as was the fact in the case at Bar, the 
partnership is not thereby dissolved.” 

We submit that death terminates every partnership 
but concede the liability of a deceased partner as well 
as his interest in the profit of a concern, may by con¬ 
tract be extended beyond his death. The Supreme 
Court of the United States has announced this doc¬ 
trine in the case of Scholefield and Taylor v. Eichel- 
berger, 7 Peters 586, as follows: 


“There is no doubt that the liabilitv of a de- 

* 

ceased partner, as well as his interest in the 
profit of a concern, may by contract be extended 
beyond his death, but without such stipulation, 
even in case of a copartnership for a term of 
years (3 Madd., 245) it is clear that death dis¬ 
solves the concern.” 
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The same Court in the later case of Burwell v. Ca- 
wood et al., 2 How. 560, 11 L. Ed. 378, in an opinion by 
Mr. Justice Story said: 

“By the general rule of law, every partnership 
is dissolved by the death of one of the partners. 
It is true that it is competent for the partners to 
provide by agreement for the continuance of the 
partnership after such death; but then it takes 
place in virtue of such agreement only, as the act 
of the parties, and not by mere operation of law. 
A partner, too, may by his will provide that the 
partnership shall continue notwithstanding his 
death; and if it is consented to by the surviving 
partner, it becomes obligatory, just as it would 
if the testator, being a sole trader, had provided 
for the continuance of his trade by his executor, 
after his death. But, then, in each case the agree¬ 
ment or authority must be clearly made out; and 
third persons, having notice of the death, are 
bound to inquire how far the agreement or author¬ 
ity to continue it extends, and what funds it binds, 
and if they trust the surviving party beyond the 
reach of such agreement, or authority, or fund, it 
is their own fault, and they have no right to com¬ 
plain that the law does not afford them any satis¬ 
factory redress.’’ 

In the case at Bar the articles of copartnership pro¬ 
vided for the continuance of the business for a period 
of ninety (90) days only, after the death of either 
partner. In accordance with the terms of this provi¬ 
sion Bridget continued the business for a period of 
ninety (90) days after Rosenthal’s death and during 
said ninety (90) days Shumate continued his employ¬ 
ment and received the compensation provided for in 
his agreement with said partnership. 
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The Court will bear in mind that appellant does not 
claim that Bridget, either expressly or by implication, 
assumed Shumate’s contract of July 2, 1915, with the 
firm of Parker-Bridget & Co., but contends that for 
the purposes of his contract the partnership between 
Bridget and Rosenthal was not dissolved by Rosen¬ 
thal’s death. 

An examination of the reported cases will show that 
the great weight of authority not only in this country, 
but in England and Canada, supports the doctrine 
that the death of a partner dissolves a partnership 
and thereby terminates all contracts of employment 
made with said partnership. 

The cases supporting the doctrine are as follows: 

In Greenburg v. Early (1893), 23 N. Y. Supp. 1009, 
the plaintiff, Greenburg, brought suit against Mary 
A. Early, individually and as executrix of John Early, 
deceased, and Patrick Kavanagh, to recover $874 for 
a breach of a contract of employment. The plaintiff 
was a salesman in the employ of John Early & Co., 
a firm composed of John Early and Patrick Kavanagh 
under a yearly contract expiring January 1st of each 
year. On the 23rd of March, 1891, Mr. Early died, 
leaving a will, which was probated, under which the 
defendants qualified as executors. When Mr. Early 
died, the plaintiff was traveling for the business and 
was allowed to continue on his trip for three weeks 
longer, and when he returned was discharged. The 
defense was that the death of John Early put an end 
to the contract between the plaintiff and the firm of 
Early & Co. Upon the trial judgment was given for 
defendants, plaintiff appealed, the case was argued 
before Bookstaver, Bischoff, and Pryor, JJ., and the 
judgment was affirmed. The decision of the court was 
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unanimous but there are two opinions, one by Book- 
staver, J., and the other by Pryor, J. In the first 
Judge Bookstaver, after stating the facts, says (pp. 
1010 - 11 ): 


“In Wood, Mast. Serv. (2d Ed.), Sec. 165, it 
is said: 

“ ‘Where a servant is employed by a firm, a 
dissolution of the firm dissolves the contract, so 
that the servant is absolved therefrom; but if the 
dissolution results from the acts of the parties 
they are liable to the servant therefor. But if the 
dissolution results from the death of a member 
of the firm,—a dissolution resulting by operation 
of law, not from the act of the parties,—no action 
for damage will lie. * * * The test is whether 
the firm is dissolved. So long as it exists, the 
contract is enforced, but when it is dissolved the 
contract is dissolved with it, and the question as 
to whether damages can be recovered therefor will 
depend upon the question whether the dissolution 
resulted from the act of God, the operation of law, 
or the act of the parties.’ 

“And in this case it is clear that it resulted 
from the act of God and operation of law, and 
consequently there can be no recovery. Lacy v. 
Get man , 119 N. Y. 109, 23 N. E. Rep. 452; Griggs 
v . Swift , 82 Ga. 392, 9 S. E. Rep. 1062. In Add. 
Cont. (Abb. Ed. 1883,) p. 653, (bottom paging), 
it is said: 

“ ‘A contract of hiring and service is dissolved 
bv the death of the master or servant. If the con¬ 


tract is made with a firm in partnership to serve 
the firm for a certain term, the contract is dis¬ 
solved by the death of one of the parties.* Citing 
Farrow v. Wilson, L. R. 4 C. P. 744; Tasker v. 
Shepherd , 6 Hurl. & X. 575, 30 Law J. Exch. 207. 

“As far as we have found, there is no case in 
this state in conflict with these decisions. Thev 
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are founded on the principle alluded to by Judge 
Bischoff in Fisher v. Monroe, (Com. PI. N. Y.) 12 
N. Y. Supp. 273, where he says: 

“ 4 To render the contract operative and binding 
upon the parties at its inception, the obligation 
of the contracting parties must be mutually de¬ 
pendent ; that is to say, the obligation of the party 
who is to receive the services to pay is condi¬ 
tioned upon the obligation of the party who is 
to render the services to perform, and vice versa.’ 

“If the employe dies, the employer has no 
remedy against his estate. His death puts an end 
to the contract. It is but just that the same re¬ 
sults shall follow from the death of the employer. 
The principle is still more obvious in the case of 
a copartnership which is dissolved by operation 
of law, when one of the partners dies. Another 
reason that the authorities assign for putting an 
end to the contract is that the services which the 
plaintiff was employed to perform were skilled 
services, where the employe is not a mere laborer. 
And the plaintiff, as a salesman, was expected to 
perform skilled services, and in such a case the 
death of either party terminates the contract. 
Spalding v. Rosa, 71 N. Y. 4(); People v. Insur¬ 
ance Co., 91 N. Y. 179; Martin v. Hunt, 1 Allen, 
418. We have carefully looked over the evidence 
in this case, and do not find that there is any 
proof to sustain the plaintiff’s contention that the 
contract of employment previously existing with 
the firm of John Early & Co. was assumed by the 
executrix, or that there was a new contract of 
hiring for the remainder of the year; the contract 
with the executrix, as before stated, being without 
anv fixed time. 

“The judgment should therefore be affirmed, 
with costs. 

“Bischoff, J., concurs.” 
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The opinion of Judge Pryor is as follows (23 N. Y. 
Supp., pp. 1011-13): 


“PRYOR, J. (Concurring). On the 1st of Jan¬ 
uary, 1891, the firm of John Earlv & Co. hired the 
plaintiff as a traveling salesman for the period of 
one year. On tlie 23d of March next ensuing the 
co-partnership was dissolved by the death of 
Early, and the defendant, as executrix of his will, 
took possession and control of the firm assets and 
busines; but whether for the purpose of winding 
up or continuing the business is disputed upon the 
evidence, and is unimportant in the disposition of 
the appeal. That a contract of service of the kind 
before the court is canceled by the death of the 
employer is not now an open question in this state. 
Lacy v. Getman, 119 N. Y. 109, 23 N. E. Rep. 452. 
The proposition that such a contract is terminated 
by tiie dissolution of a copartnership employer 
seems not to have been adjudged in this state, and 
may not be affirmed on the authority of uniform 
decisions. In this country it is supported by one 
express adjudication. (Griyys r. Suift , 82 Ga. 
392, 9 S. E. Rep. 1062), and disputed by another 
(Fcrcira r. Sayres , 5 Watts & S. 210). The text 
writers appear to accept it implicitly. Wood, 
Mast. & Serv., Sec. 163; 2 Add. Cont. (Morgan’s 
Ed ), Sec. 901; Lawson, Rights, Rem. & Pr., Sec. 
283 The preponderance, therefore, or authority 
is in favor of the proposition. How stands it on 
principle? If the plaintiff be regarded as an agent 
of the firm, on its dissolution the relation un¬ 
doubtedly ceased, because an agent is merely the 
representative of his principal, and if there be no 
principal there can be no agent. ‘There is a man¬ 
ifest absurdity in doing an act in the name of a 
person no longer in being.’ Bank v. Vanderhorst, 
32 N. Y. 553, 555. The death of a partner oper¬ 
ates an immediate dissolution of the copartner- 
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ship (Pars. Partn. 397), and therefore the author¬ 
ity of a previously appointed clerk absolutely 
ends (McN aught on i\ Moore , 1 Hayw. [N.C.] 189). 
The rule, of course, is inapplicable to an agency 
coupled with an interest; but the right of the 
plaintiff to a commission proportioned to sales 
does not constitute a power coupled with an in¬ 
terest within the exception to the general prin¬ 
ciple. IIoughtaling v. Marvin , 7 Barb. 412. Sup¬ 
posing the plaintiff to be a servant, rather than an 
agent, still the conclusion is inevitable that the dis¬ 
solution of the partnership by death terminated 
his employment. The decision in Lacy v. Get man, 
119 N. Y. 109,115,116, 23 N. E. Rep. 452, proceeded 
upon the ground of a personal trust and confi¬ 
dence between the employer and the employe, and 
held that such trust and confidence on the part of 
the employe cannot be transferred by operation 
of law to a substituted employer. The reason of 
the rule is equally prevalent between a copartner¬ 
ship employer and its servant. In the case at bar, 
for instance, the plaintiff had engaged to serve 
John Early and Patrick Kavanagh, not Patrick 
Kavanagh alone; still less Patrick Kavanagh and 
Mary A. Early, executrix of John Early. He 
might be willing to trust and obey John Early and 
Patrick Kavanagh, but not at all willing to trust 
and obey Kavanagh alone, or Kavanagh and Mary 
A. Early, just as the employe of a single person 
might be willing to engage service with him, but 
not with his executor. Employed by the partner¬ 
ship, and not by its individual members; engaged 
to serve the partnership and not its individual 
members—plaintiff’s relation to the partnership 
was dissolved necessarily by its dissolution. As 
well, therefore, upon principle as authority, we 
conclude that the contract of the plaintiff with the 
firm of John Early & Co. terminated on the disso¬ 
lution of the copartnership by the death of Early. 
The defendant is sued, however, as well in her 
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personal as her representative capacity, and plain¬ 
tiffs alternative claim is upon a contract with her. 
Conceding his employment by the defendant, it 
was terminable at will, because for no definite 
period —Campbell v. Jimenes (Com. PI. N. Y.), 
23 X. Y. Supp. 333 (decided at the present term)— 
and he was duly discharged upon payment for his 
services. 

“Judgment affirmed, with costs.” 

In Mason v. Secor, et al. (1894), 27 N. Y. Supp. 570, 
the action was by Mason against Secor and Chapin 
as survivors of the firm of Craft & Co. to recover 
damages for the alleged wrongful discharge of plain¬ 
tiff from the employ of defendant’s firm. From a 
judgment of non-suit plaintiff appealed. The appeal 
was argued before Mayham, P. J., Putnam and Her¬ 
rick, JJ. Opinion affirming judgment for defendants 
was written by Judge Putnam. The facts, as taken 
from the opinion, were that plaintiff was employed as 
a salesman at a vearlv salarv by Craft; Januarv 1, 
1890, Craft formed a partnership with defendants, 
Secor and Chapin, to carry on the same business. 
Plaintiff continued to work for the firm as he had 
worked for Craft. Craft died March 13, 1890, and 
four days thereafter defendants discharged plain¬ 
tiff. The plaintiff claimed an employment for a year 
commencing January 1st at a salary of $1,000 and 
brought suit to recover damages on account of his dis¬ 
charge. The court, after discussing the question 
whether or not plaintiff’s employment by the partner¬ 
ship was on the same terms as existed when he was 
employed by Craft individually, and concluding that 
it was not, on the point we are here discussing, said 
(p. 571): 
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“We also think that the position taken by de¬ 
fendants, that if there were a contract of employ¬ 
ment for a year between the defendants and plain¬ 
tiff, as claimed by him, the said firm having been 
dissolved by the death of Charles C. Craft, such 
contract was thereby terminated, and defendants 
could therefore lawfully discharge the plaintiff, is 
correct.. Greenburg v. Early, 23 N. Y. Supp. 1009; 
Lacy v . Getman, 119 N. Y. 109, 23 N E. 452.” 

In Louis v. Elfelt, 89 Cal. 547, plaintiff sued the 
surviving partner of the firm of Elfelt & Co. for sal¬ 
ary for the last month in the year, claiming that he 
had been employed under a yearly employment con¬ 
tract. There was a finding of facts by the trial court 
and judgment for plaintiff on those findings. The Su¬ 
preme Court of California reversed and remanded the 
case with directions to enter judgment for the de¬ 
fendant upon the findings. In the opinion the Su¬ 
preme Court gives the findings in full as follows (pp. 
548-9): 


“The material facts are,—1. That on January 

1. 1884, and until June 14, 1886, Elfelt & Co., a 
copartnership composed of A. B. Elfelt, Alfred P. 
Elfelt, S. Goldsmith, George A. Kohn, and Philip 
Kohn, were engaged in the wholesale clothing 
business in San Francisco, generally carrying a 
stock of merchandise of the value of six hundred 
thousand to seven hundred thousand dollars; 

2. That prior to April, 1884, the plaintiff had been 
employed by the firm as traveling salesman, at a 
salary of $350 per month and his expenses; 

3. That in April, 1884, he was employed as city 
salesman, at a salary of six thousand dollars a 
year, he paying his own expenses, and the in¬ 
creased salary to commence from January 1, 1884. 
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4. No other express agreement was ever made as 
to salary, or as to the length of time he should be 
employed; but he continued in the employment by 
tacit consent of all parties, and was paid the same 
salary, until June 14, 1886, when Alfred P. Elfelt 
died. 5. On the death of Alfred P. Elfelt, the sur¬ 
viving partners continued the business for the 
mere purpose of winding it up, and plaintiff con¬ 
tinued in their employment, without any new ex¬ 
press agreement, until some time in October, 1886, 
when they notified him that his services would 
not be required after November following. Plain¬ 
tiff continued in the service through the month of 
November, and on December 1st offered and 
claimed the right to continue until the end of the 
year; but defendants then discharged him, ac¬ 
cording to previous notice. After his discharge 
he reported himself as ready for work from time 
to time, and was ready and willing to continue 
his services throughout the month of December, 
but he w r as told there was nothing for him to do, 
and his services were not accepted during any 
part of that month. 6. On December 1, 1886, the 
stock of the concern w T as so much reduced that 
they could not supply their customers with the 
assortments ordinarily required, and most of the 
remnants of stock were sold at auction during that 
month and January following; and the business 
w r as entirelv closed out in Januarv, 1887.” 

After stating the foregoing findings and the trial 
court’s conclusion of law thereon, the Supreme Court, 
in holding that plaintiff w T as not entitled to recover on 
these facts, said: 

“Appellants contend that the term for which 
plaintiff’s employment was renewed on the first 
day of January, 1886 (one year), w T as terminated 
by the death of Alfred P. Elfelt, and the conse- 
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quent dissolution of the copartnership, on the 
fourteenth day of June, 1886; and I think this 
point should be sustained. 

“No doubt the contract for a year’s service was 
presumptively renewed on the first day of Janu¬ 
ary, 1885, and again on the first day of January, 
1886, by implied consent of the parties (Civ. Code, 
sec. 2012); but the dissolution of the copartner¬ 
ship by the death of Alfred P. Elfelt (Civ. Code, 
sec. 2450) dissolved the contract. (Wood v. 
Master and Servant, sec. 165; Wharton on Con¬ 
tracts, sec. 322; Civ. Code, secs. 1196, 1197; 
Tasker v. Shepherd, 6 Hurl, and N. 575; Farrow 
v. Wilson, 4 L. R. 4 Com. P. 744.) The death of 
Alfred P. Elfelt extinguished the copartnership 
and the business of the copartnership in which 
the plaintiff was employed. # * * If deemed ad¬ 
visable and for the interest of the concern,” the 
surviving partners “might have sold the entire 
partnership stock of goods at auction or other¬ 
wise within a month after the dissolution; but it 
was within their discretionary power to continue 
to dispose of the stock to the customers of the 
concern in the ordinary way, if that was deemed 
more beneficial to the interest of all parties con¬ 
cerned, and for that purpose to employ the neces¬ 
sary salesmen and other agents. So far as the 
plaintiff served the surviving partners, he was 
by implication newly employed by them to assist 
in settling the affairs of the extinct copartnership. 
For this employment, in the absence of special 
agreement, he was entitled to such compensation 
only as his services were reasonably worth. * * * 
The judgment is reversed and the court below di¬ 
rected to enter judgment for defendants upon the 
findings.” 

In Griggs v. Skvift, surviving partner, 82 Ga. 392, 
the Supreme Court of Georgia affirmed judgment for 
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defendant in a case in which the plaintiff, Griggs, sued 
George P. Swift, surviving partner of George P. 
Swift & Son, on account of salary which he alleged 
to be due under annual contract of employment with 
the firm of Swift & Son, composed of George P. Swift 
and George P. Swift, .Jr., by which plaintiff was to 
render personal services to the firm as clerk and col¬ 
lector from September 1, 188G, to September 1, 1887; 
November 27, 188(i, the firm was dissolved by the death 
of George P. Swift, Jr., and within a month there¬ 
after plaintiff was paid for his services and dis¬ 
charged. He claimed that his contract did not termi¬ 
nate until September 1, 1887, and that from January 
1st to July 25th of that year he had been made to find 
employment and sued to recover at the stipulated rate 
of compensation for that period. The Supreme Court, 
speaking by Bleckley, Chief Justice, in holding that 
the plaintiff could not recover in the circumstances 
above stated, said: 


44 The hiring was by the partnership, for the 
term of one year from September 1st, 188G, at $50 
per month besides board. One of the two part¬ 
ners of which the firm consisted died in Novem¬ 
ber, and the survivor discharged the plaintiff on 
the first of January. The plaintiff could obtain 
no other employment until the following July; 
and, after the year expired for which he was 
hired by the partnership, he brought this action, 
claiming the agreed compensation from the 1st 
of January, the time of his discharge, up to the 
date in July when he procured other employment, 
and his expenses for board during the same 
period. • * * The classification of every contract 
must depend upon a rational interpretation of the 
intention of the parties. * * * From the very na- 
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ture of a contract for the rendition of personal 
services to a partnership in its current business, 
where nothing is expressed to the contrary, both 
parties should be regarded as having by implica¬ 
tion intended a condition dependent, on the one 
hand, upon the life of the employe, and on the 
other, upon the life of the partnership, provided 
the death in either case was not voluntary. To 
this effect is the text of Wood, Mast, and Serv., 
Sec. 163. * * * Mr. Wood’s reference is to two 
Scotch cases which we have not seen, but the 
rule he deduces from them is so reasonable that 
we feel warranted in accepting it as law. * * * 
The contract upon which the plaintiff’s suit was 
founded having become impossible of perform¬ 
ance because of death, he had no right to recover 
upon the same against the surviving partner for 
services never actually rendered, and there was 
no error in granting a nonsuit/’ 

In Tasker v. Shepherd, 6 Hurlstone & Norman 573, 
plaintiff alleged that he had entered into a contract 
June 17, 1857, with the defendant, Shepherd, and one 
Bentley, who at that time were carrying on business as 
stone merchants in copartnership, under which con¬ 
tract plaintiff was appointed the firm’s London agent 
for a period of four and one-half years, his compensa¬ 
tion to be a percentum of all accounts received by the 
firm for stone sold or caused to be sold by plaintiff. 
The plaintiff alleged that he had fully performed the 
contract on his part, but the defendant Shepherd had 
breached the contract and refused to longer employ 
the plaintiff as agent for the whole period of four 
years and a half from the date of the agreement, 
whereby the plaintiff was greatly damaged. The 
declaration alleging the facts here briefly but substan¬ 
tially stated was demurred to. The Court of Ex- 
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chequer, speaking by Channell, B., who heard the case 
with Martin and Wilde, sustained the demurrer, hold¬ 
ing: 

“We think the contract had reference to a cer¬ 
tain existing partnership business only. Any 
business carried on after the death of one partner 
might be a totally different one. It might be 
much smaller and less lucrative to the plaintiff. 
And he might well object to act as agent for a 
much more limited concern at the rate of remuner¬ 
ation for which he was content to serve the orig¬ 
inal firm. 

“And as we find no mention in the contract of 
any other than the partnership business; as we 
see no trace of the parties having looked to or con¬ 
templated any other, we conclude that they were 
contracting only in reference to the partnership 
business, and that consequently there is nothing 
to bind the parties on either side to an agency for 
anv other than such business. This is sufficient 

9> 

to dispose of the case. But as an amendment in 
the declaration by extending the breach to the 
non-employment of the plaintiff in the partner¬ 
ship business for the full term of four years 
would raise the broader question, whether the de¬ 
fendant had contracted absolutely for the continu- 
ance of the partnership, we think it right to give 
our opinion upon that point also. 

“After fully considering the contract and the 
probable intention of the parties, to be collected 
from the various terms of the agreement, we come 
to the conclusion that the contract was intended to 
be for a period of four years and a half, subject 
to the condition that all the parties so long lived. 

“We do not believe, on reading the contract, 
that the parties contemplated the continuance of 
the agency by the executor after the death of the 
agent, or by the surviving partner after the death 
of either member of the firm. 
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“We think the agreement of the parties had re¬ 
lation to the existing state of things, which they 
presumed would continue for four years, and in 
reference to which presumption alone they con¬ 
tracted.” 

In the case of United States vs. United States Fidel¬ 
ity and Guaranty Company, 123 N. V. S. 938, the facts 
were as follows: Hughes Bros. & Bangs, a copartner¬ 
ship composed of Janies H., Eugene H. and Anson M. 
Bangs, entered into a contract with the United States 
Government on the 31st of July, 1899, for the perform¬ 
ance of certain dredging work in New York Harbor. 
The defendant partnership gave bond with the defen¬ 
dant United States Fidelity and Guaranty Company as 
surety. The bond provided, among other things, that 
the said Hughes Bros, and Bangs, their heirs, execu¬ 
tors, or administrators, should make full and prompt 
payment to all persons supplying labor or materials in 
the prosecution of the work provided for in their con¬ 
tract with the Government. In December, 1901, the 
firm entered into a verbal contract with Henry Collins 
under the terms of which he was to come to New York 
and take charge of the work. According to Collins’ 
contention he was to be paid $5,000 per year in month¬ 
ly installments, and $5,000 additional at the end of 
each year. He brought this suit under the Act of 
Congress approved August 13, 1894 (2 U. S. Comp. 
Stat. 1901, p. 2523) in the name of the United States 
vs. Anson M. Bangs, the sole surviving partner and 
the surety for the balance claimed to be due him, at 
the rate of $10,000 a year, for a term extending from 
January 1, 1902, to August 17, 1905. 

There was a judgment for the plaintiff for $24,- 
366.64. From that judgment and from an order de- 


nying defendant’s motion for a new trial this appeal 
was taken. The Court speaking through Mr. Justice 
Burr said: 


“The express contract made by Collins with the 
firm of Hughes Bros, and Bangs in December, 
1901, was for an indefinite period. Although it 
related to specific work, it was not necessarily 
during the entire continuation of it. It might 
have been terminated by either of the parties at 
any time. Martin v. New York Life Insurance 
Co., 148 N. Y. 117, 42 N. E. 416. This express 
contract was terminated by the death of Eugene 
Hughes , one of the members of said firm , in De¬ 
cember , 1902 . (Italics ours.) It is true that the 
contract between the said firm and the United 
States Government being for a specific piece of 
work and not involving any personal relations be¬ 
tween the parties, was not thereby terminated, 
and that it was the right and duty of the surviv¬ 
ing partners to complete the same. It was not so 
with respect to the contract between that firm and 
Collins. The surviving partners could unques¬ 
tionably make a new contract with him for his 
services. This might be either expressed for a 
specified period and at an agreed amount, or it 
might be a contract which would be implied by rea¬ 
son of the fact that he was continued in their em¬ 
ploy, with no provision either as to the duration 
of the service or compensation therefor. In that 
case as in any other contract implied from the 
mere rendition of services, plaintiff would only be 

entitled to recover the reasonable value thereof. 
##*#***## 

“The judgment and order appealed from 
should be reversed and a new trial granted, costs 
to abide the event.” 


23 


In Redheffer v. Leatlie, 15 Mo. App. 12, Henry Pet- 
tes and Samuel H. Leathe were copartners trading un¬ 
der the firm name of Pettes & Leathe and in July, 
1881, they entered into a contract with the plaintiff 
Redheffer to act as clerk, auctioneer and salesman for 
the firm for the term of one year beginning the 1st of 
September, 1881. For his services Redheffer was to 
receive the sum of $125 for a month and a further sum 
of $300 at the termination of said service, it being 
understood that should the agreement become void by 
reason of the death of either of the parties or by mu¬ 
tual consent then he was to receive an equitable pro¬ 
portion of the said $300. On February 1, 1882, Pettes 
and Leathe dissolved the partnership, turning the busi¬ 
ness over to Henrv Pettes and his son, Henrv B. 
Pettes, who continued the business under the name of 
Henry B. Pettes & Company. Redheffer continued to 
work for Pettes and Leathe until February 6,1882, and 
then worked for the new firm of Henry B. Pettes & 
Company until February 22, 1882, when he went into 
business on his own account. He was urged by the 
members of the old partnership to complete his con¬ 
tract with the new firm, but refused to do so, claiming 
the dissolution of the firm terminated his relations 
with them. He sued for his proportionate share of 
the said $300, and obtained a judgment in the sum of 
$155. 

The Court in affirming the judgment said: 

“The remaining point is whether the fact that 
the members of the old firm desired the plaintiff 
to continue to work for the new firm to the end 
of or under the terms of the contract, and he de¬ 
clined to do so, alters his right to*recover that 
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portion of the reserved wages which he had 
earned. We cannot see that it does. The contract 
was personal in its nature. It cannot possibly 
be argued that a contract extending ever several 
months, by which one agrees to render daily per¬ 
sonal services as a wage worker is assignable. A 
conclusive answer to such an argument is that 
it mav make all the difference in the world to a 
serving man who his master is. It may be ‘the 
difference of old Shylock and Bassanio.’ Not 
only may there be an important element of choice 
in respect to the master whose orders he must 
obey and whose temper he must accommodate, 
but there may be a like element in respect to sol¬ 
vency, differences in the work to be done, and in 
many other matters which might be suggested. 
Such a contract would make each contract of hir¬ 
ing a contract of peonage. Redheffer contracted 
‘to well and duly serve’ Henry Pettes and Samuel 
H. Leatlie. He did not contract to serve Henrv 
Pettes and Henrv B. Pettes * * * . The contract 

mt 

was, then, terminated by the dissolution of the 
firm of Pettes and Leathe. It was terminated bv 
the act of Pettes and Leathe without fault of the 
plaintiff. The sum of $300 ‘reserved wages’ 
which was to be paid at the end of the year was 
not a gratuity, but so much of it as the Court 
found due the plaintiff was money earned, and he 
has a right to it.” 

In Burnet vs. Hope, 9 Out. 10, 188o (Common Pleas 
Div.) the facts were as follows: 

In June, 1882, the plaintiff was engaged as a com¬ 
mercial traveler by the firm of Adam Hope & Com¬ 
pany for a term of three years. In August, 1882, Mr. 
Adam Hope died and the firm went into liquidation. 
The plaintiff continued in their employ until Decem¬ 
ber, 1882, when he finally left their service. Plaintiff 
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alleged that with the exception of an engagement for 
six months he has been out of employment. The jury 
assessed the damages at $950.00 and from the judg¬ 
ment on the verdict this appeal is taken. 

The Court held: 

“The first objection remains to be cons'idered, 
namely: the contract of hiring, if any existed, teas 
dissolved and put an end by the death of Mr. 
Adam Hope. (Italics ours.) 

“Mr. Hope was head of the firm which very 
shortly after his death went into liquidation. The 
case of Tasker vs. Shepherd, 6 H. & N. 575, ap¬ 
pears to be in point. * * * In my opinion the 

contract terminated on the death of the senior 
partner and therefore this action should be dis¬ 
missed with costs.” 

In the present case, Shumate contracted to serve 
Bridget and Rosenthal, not Bridget alone. He might 
have been willing to trust and obey Bridget and Rosen¬ 
thal, but not Bridget alone. Shumate says that he did 
not know that Bridget was going to sell the business 
until May 4, 1918. However, he does not advise us 
why he made arrangements, prior to May 1, 1918, to 
go in business with Mr. Goodlow. If Bridget had re¬ 
tained the business, and Shumate had left, as he did, 
and carried on his business with Goodlow, could Brid¬ 
get have prevented him, or could he have recovered 
damages by reason of his action? Obviously not, and 
therefore neither can Shumate, for unless the contract 
is enforcible by Bridget then it cannot be enforced 
against him. 

Assuming (and we respectfully submit that no such 
assumption can be justified by the record) that Bridget 
employed Shumate from March 16th to May 4th, 1918, 
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then this was a new contract between Bridget and 
Shumate implied by reason of the fact that he re¬ 
mained in Bridget’s employ. In that case, as in any 
other contract implied from the mere rendition of 
services, he would only be entitled to recover the rea¬ 
sonable value thereof, but that is not the case here. 
There was an involuntary dissolution of the parner- 
sliip by the death of Rosenthal, there being reserved to 
the surviving partner, however, the right to continue 
the business for ninety davs thereafter. Shumate 
know the business was being operated under that res¬ 
ervation. He could have no contract for personal 
service with a partnership which no longer existed. 

Although Shumate entered into a contract with 
Bridget and Rosenthal, appellant asks this Court to 
hold that after the death of Rosenthal, the contract 
was enforcible against Bridget alone by reason of his 
election to buv. If Rosenthal’s death terminated Shu- 
mate’s contract it could not be revived solelv by 
Bridget’s election to buy. There must be sufficient 
facts from which to imply that Bridget and Shumate 
continued their relationship under the terms of the 
original contract, that is, that there was a new con¬ 
tract, implied or expressed. Xo such new contract is 
declared on and was advisedly omitted because, hav¬ 
ing more than one year to run, it would be obnoxious 
to the statute of frauds for lack of writing. Aside 
from this, the facts show that it never was Bridget’s 
intention to take over and operate the business for his 
own account and Shumate knew this. He knew that 
Bridget must have a partner with capital to pay off 
Rosenthal’s estate, or sell. He negotiated for an in¬ 
terest as partner, he knew that Porter and Low so ne- 
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gotiated. He could not have thought that Bridget 
had succeeded to the business in the sense that he was 
going to keep it for his own account. His own nego¬ 
tiations for partnership began soon after Rosenthal’s 
death. Within a month or six weeks after Rosenthal’s 
death Low’s auditors were at work on the books with 
the knowledge of Shumate. Shumate testified he did 
not know that Low had bought the business until he 
saw the paper on May 4. But, referring to this testi¬ 
mony, Shumate says (R. p. 38): “I meant from Mr. 
Bridget; I assumed that he was. As to whether I did 
get it from anybody, whether it was hearsay that they 
were going to buy it, as to who I heard the hearsay 
from, well, I don’t know who I heard the hearsay from, 
I was speaking of Mr. Bridget. Mr. Bridget never 
told me.” It is immaterial how he got the knowledge. 
The point is that he could not have thought Bridget 
intended to operate the business for his own account 
and retain him as part of it. Can it be that within 
the 90 days after Rosenthal’s death Shumate was in a 
sort of limbo with exit dependent on Bridget’s judg¬ 
ment! To hold that solely because Bridget continued 
the business for any period after the dissolution of 
the partnership, he assumed all employment contracts, 
would place him at the mercy of his employees and he 
could not use their services to close up the business or 
sell it without becoming liable to all of them having un¬ 
expired employment contracts. 

APPELLANT’S CASES. 

In the case of Hughes v. Gross, 166 Mass. 61, relied 
upon by the plaintiff, it appears that plaintiff was em¬ 
ployed under a contract dated April 25, 1892, to run 
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for the year with the right reserved to the plaintiff to 
elect to extend the contract for an additional year. 
One of the partners died on November 1, 1892, and on 
December 28, 1892, plaintiff was notified that his serv¬ 
ices would not be needed after April 25, 1893, the ex¬ 
piration of the first year of the contract. In this case 
a new partner was taken in on February 1, 1893, and 
the business was continued exactly as before. It will 
be noted that the defendant wished to recognize the 
contract for one year and to continue plaintiff in his 
employ for approximately six months after the death 
of the former partner. 

The Court in its opinion says: 

“But this business went on without a break and 
both parties seem to have assumed that the plain¬ 
tiff’s contract was not ended bv the death of 
Strauss.” 

An examination of this case shows that the whole 
decision turned upon the last quoted statement in 
the Court’s opinion. The plaintiff attempted to blow 
hot and cold. The new firm having undertaken during 
the first year of plaintiff’s employment to recognize 
and continue the employment contract in force then 
attempted at the expiration of the first year to termi¬ 
nate it in violation of a provision which it contained 
giving the plaintiff a right to elect to have the em¬ 
ployment continued for a second year. 

We submit in the case at bar the facts show that 
Shumate and Bridget did not treat Shumate’s con¬ 
tract as existing after the expiration of ninety days 
from Rosenthal’s death, but on the contrary they both 
recognized and accepted it as being terminated. Short- 
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lv after Rosenthal’s death Shumate consulted Wil¬ 
liam G. Johnson, Bridget’s attorney, and was advised 
that the contract was terminated. (R. p. 47.) 

Shumate consulted his own attorney, J. J. Darling¬ 
ton, every two or three days after Rosenthal’s death 
(R. p. 42) and as he never advised either Bridget or 
Johnson that he had any claim against the firm or 
against Bridget by reason of his contract until May 
4, 1918, it is reasonable to assume that Darlington con¬ 
curred in the opinion given him by Johnson. 

That Shumate knew prior to May 4, 1918, that Low 
had succeeded to the business is shown by his own 
acts and writings. 

In the months of March and April, 1918, Shumate 
assisted Eddy, who worked on the income tax report 
and the Federal Excess Profits and the income tax re¬ 
ports that the business was liable for. (R. 36.) 

On April 15, 1918, Shumate wrote Low: 

“Do you want the firm to subscribe to the third 
Liberty Loan and if so how much! We took $500 
in each of the other twe issues. * * * I am 

enclosing a letter which came in today for you. 
Shall I forward any other mail we may receive or 
hold it for you?” 

If Shumate knew nothing about the sale of the busi¬ 
ness to Low until May 4, 1918, why should he write 
Low, a stranger, on April 15th asking him if the firm 
should subscribe to the Third Liberty Loan and if so 
how much ? 

In April, 1918, Shumate received a wire from Low 
as follows: 
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“Proceed at once to obtain extension of Welch 
lease.” (The Welch lease was for one of the build¬ 
ings that Parker-Bridget & Company rented. 
“Obtain extension in the name of the old firm or 
the new corporation just as you and Mr. Bridget 
think best. Keep me advised by wire as soon as 
you obtain anything definite.” 

(R. pp. 39-40.) 

Upon the receipt of the above telegram he took the 
matter up with Bridget and Johnson and after dis¬ 
cussing the matter with them wrote Low on April 16 
in part as follows: 

“I took the matter up with Mr. Bridget and 
Mr. Johnson, and the latter advised me that noth¬ 
ing definite could be done about extension of lease 
at this time for the following reasons: 

“1. The firm being at an end no agreement 
could be made to extend the lease to the firm. 

“2. Mr. Bridget being the survivor and sole 
owner of the firm might take an extension to him¬ 
self, personally, but this would be an idle thing 
to do because it would not enure to the new con¬ 
cern and he would then be obliged to get a new 
agreement to authorize him to assign this exten¬ 
sion to the new corporation. Such a course would 
only complicate matters. 

“3. I could not ask for an extension to be made 
for the new corporation because I could not an¬ 
swer the questions I know Mr. Gascli would ask 
me about the new corporation; where incorpo¬ 
rated, the officers, directors, capital stock and the 
like, and who, individually, would guarantee the 
rent—a thing he said he would require to be done 
when I asked him if he would consent to a trans¬ 
fer to a corporation before Mr. Rosenthal died. 

PWhen the corporation is formed, I can then go 
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to him, make the necessary explanations and an¬ 
swer his questions, but if I went now I could not 
give him the information he would want and 
might create trouble. 

“Yours truly, 

(Signed) Bailey Shumate/' 

(R. p. 40.) 

The following letters and telegrams also passed be¬ 
tween Shumate and Eddy, Low’s representative: 

“March 20,1918. 

Bailey Shumate, 
c/o Parker-Bridget Company, 

Washington, D. C.: 

If Thursdav is convenient for you on Income 
Tax papers I will be in Washington. Please wire 
me eighteen Asylum Street, Hartford, Conn. 

E. J. Eddy. 

Chge. a/c. E. J. Eddy & Co. 

302 N. Y. R. 8. 


G. Y. Washington, D. C., Mar. 20, 2:20 P. 

E. J. Eddy, 

18th and Asylum Stss., Hfd., Ct.: 

Thursday will suit me for income tax papers. 
Bailev Shumate, 

4:00 P. 

March 27, 1918. 

Bailev Shumate. 

* 

Parker-Bridget Co., 

Washington, D. C.: 

Will be in Washington Friday instead of Thurs¬ 
day. 

Chge. a/c. E. J. Eddy & Co. 

Rush. 


E. J. Eddy. 
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Bailey Shumate, Esq., 

Parker-Bridget Co., 

Washington, D. C.: 

My Dear Mr. Shumate: 

When you send to me the copy of the Income 
Tax Return will you also forward a copy of the 
September 15th statement of your firm? Up to 
the present time 1 believe I have never seen that 
statement and I understand it is the one furnish¬ 
ing at least the background for the settlement 
with the estate. 

Thanking you for same, I remain, 

Verv truly vours, 

E. J. Eddy. 

EJE :F. April 9, 1918. 

Bailey Shumate, Esq., 

Parker-Bridget & Co., 

Washington, D. C.: 

My Dear Mr. Shumate: 

Will you kindly check up with your insurance 
companies and ascertain definitely the amount of 
cash which you have on deposit with them so that 
we may have on hand this definite and fixed fig¬ 
ure, thereby enabling us to make proper entry of 
same on books when we actually take the business 
over into the corporation. 

Will you also communicate direct with the in¬ 
surance company which has the insurance on the 
life of Mr. Bridget and ascertain from them defi¬ 
nitely the present cash surrender value of the poli¬ 
cies aggregating $50,000 on Mr. Bridget’s life. 
Having this definite and fixed information in 
hand will enable us to pay at once the cash sur¬ 
render value of said policies to Mr. Bridget. Also 
kindly have the insurance company forward to 
you necessary assignment blanks to be executed 
by Mr. Bridget conveying all title and interest in 
said policies to the new corporation. 

I shall appreciate it if you can attend to this for 
me in advance and hoping to have the pleasure of 
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meeting again with you within a week or two, I am, 
Very truly yours, 

E. J. Eddy. 

April 20, 1918. 

E JE :F. 


118 Washington, D. C., April 23rd, 1918. 

Mr. E. J. Eddy, 

c/o E. J. Ecidy & Co., 

18 Asylum St., 

Hartford, Conn. 

Dear Sir: 

Answering yours of the 20th inst., the under¬ 
writers only furnish us detailed statements once 
a year and on December 31st, 1917, our deposit at 
the American Exchange Underwriters, New York, 
was $4,699.59 and on the same date, our deposit 
at the Underwriters Exchange, Kansas City, was 
$810.53. 

Regarding the insurance policies on Mr. Brid¬ 
get’s life, have written the Insurance Company, 
asking for the amount of present cash surrender 
value. 

Yours truly, 

Bailey Shumate. 

Although Shumate says that up until May 4, 1918, 
he considered his contract still in force and thought 
that Bridget intended to carry it out, prior to May 1, 
1918, he engaged an office in the Metropolitan National 
Bank Building in this City, and arranged to go in an 
entirely different line of business with a Mr. Goodlow 

w 

and engaged one of the stenographers from the firm of 
Parker-Bridget & Company to go with him. (R. p. 

41.) 

We respectfully submit that the aforegoing uncon¬ 
tradicted evidence proves a demonstration that 
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Shumate did know prior to May 4, 1918, that Bridget 
had sold to Low and and that he considered his con¬ 
tract terminated, and therefore the case of Hughes v. 
Gross has an application. 

Shumate knew of the provision in the articles of 
copartnership which provided that the partnership 
would end with the deatli of either partner; he also 
knew that Bridget had no intention of carrying on the 
business alone. If Bridget elected to take over the 
business he would have to satisfy its indebtedness to 
Rosenthal’s estate; this would be a severe drain on 
the capital of the business and Bridget’s whole idea 
was to secure a partner in order that he might obtain 
additional capital to take the place of that paid to 
Rosenthal’s estate. The securing of a partner meant 
the forming of a new firm upon which Shumate’s con¬ 
tract of employment would not be binding. First a 
Mr. Porter wished to buy an interest in the firm; 
then Low. Bridget was anxious if possible to have 
Shumate come in as a partner, but they did not come 
to terms. Shumate’s own testimony shows that all of 
his discussions with Bridget after Rosenthal’s death 
were with reference to the formation of a partnership 
and it was never thought or suggested that Bridget 
would carry on the business alone and retain Shumate 
under his contract with the dissolved partnership. He 
must have a partner in order to get the needed capital, 
or sell. 


In the case of Fvrvira r. Sayre*, 5 AV. & S. (Pa.) 210, 
the plaintiff’s contract with the partnership did not 
terminate until August 21, 1839. On February 21, 
1839, the plaintiff was given notice of the discontinu¬ 
ance of his services at the end of that month. There- 
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after, on March 21, one of the partners died. It will 
be noted that the partners breached the contract prior 
to the death of the partner, and therefore prior to the 
dissolution of the partnership. Plaintiff’s cause of 
action arose when the breach took place and naturally 
it would be held that the surviving partner, as well as 
the estate of the deceased partner, would be liable for 
obligations which arose during the continuation of the 
partnership. An examination of dicta in this case will 
show that the court erroneously placed a personal 
service contract on exactly the same footing as a con¬ 
tract of lease. 

In the case of Johnson v. Judge, 16 Pa. Sup. Ct. 
137, referred to in appellant’s brief, plaintiff was em¬ 
ployed under a contract dated November 1,1897, which 
was to run for one year from January 1, 1898. One of 
the partners of the firm died on January 8, 1898. 
Plaintiff remained in the employ of the remaining 
partners of the firm, who continued the business, un¬ 
til April 19, 1898, when he was discharged. It will be 
noted that in this case as in the case of Hughes \\ 
Gross, supra , both parties treated the contract as a 
continuing one after the death of the partner and the 
plaintiff remained in the employ of the surviving 
partners for over three months before he was dis¬ 
charged. 

In the case of Cope v. Warner, 13 S. & R. (Pa.) 
411, the action was not for breach of a personal serv¬ 
ice contract but was to recover storage charges and 
factorage expenses for goods and articles stored with 
the plantiffs and therefore has no application to this 
case. 

The case of Phillips v. Alhambra Palace Company, 
1 Kings Bench Div. L. R. (1901), 59, is favorable to 
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our contention as it unquestionably upholds the doc¬ 
trine that if the basis of the contract was the personal 
conduct of the contracting party then the death of that 
party puts an end to the contract. The case is clearly 
distinguishable in that the plaintiffs had no knowledge 
of the personnel of the Company with which they had 
contracted, hence did not rely upon their personal re¬ 
lationship with the defendants, and moreover the con¬ 
tract was not one covering a period of time as a contin¬ 
uous personal service contract, but provided that the 
plaintiffs were on two specific and isolated occasions 
to perform their services. Moreover, Kennedy, J., in 
the last two sentences of his decision says: 

“So 1 can conceive that a contract such as we 
have to deal with in the present case might be 
made under circumstances under whch it would be 
unjust to compel the plaintiffs to perform for the 
surviving partners, and under which it would be 
equally unjust to compel the surviving partners to 
employ them. But here, if the plaintiffs are pro¬ 
vided with the agreed stage on which to perform, 
and are only required to perform at the agreed 
time arid under the agreed conditions, it surely 
cannot matter to them who the particular persons 
are by whom they are to be paid. The case does 
not fall within the decision of Tasker v. Shep¬ 
herd.’* 

The case of Nickerson v. Russell, 172 Mass. 584, is 
similar to Hughes v. Gross, 166 Mass. 61, and Johnson 
v . Judge, 16 Pa. Sup. Ct. 137, supra , in that the plain¬ 
tiff was continued in the service of the remaining part¬ 
ners for four months after the dissolution of the part¬ 
nership, and both parties to the contract treated it as 
a subsisting one and as not being dissolved by the 
dissolution of the partnership, but more important 
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still, in this case the partnership was voluntarily dis¬ 
solved, and this of course presents an entirely differ¬ 
ent question from the case in which the dissolution is 
involuntary. 

Martin v. Hunt, 1 Allen 418, was an action for 
breach of a joint contract. The question of whether 
the death of one partner dissolves contracts of em¬ 
ployment with a partnership was not under consider¬ 
ation. This case, however, recognizes that the rule 
announced therein with respect to joint contracts, has 
no application where the employment is one of a per¬ 
sonal character. The Court will also observe that in 
this case the plaintiff had conveyed to the defendants 
valuable patent rights in consideration of his being 
appointed their agent and therefore his was an agency 
coupled with an interest, and therefore would not be 
terminated by the death of one of the parties. 

Judge Pryor, in his opinion in the case of Greenberg 
v. Early, 23 N. Y. Supp. 1009, supra , in stating the 
rule that a contract of employment with a partnership 
would be dissolved by the death of one of the part¬ 
ners, said: 

“The rule, of course, is inapplicable to an 
agency coupled with an interest; but the right of 
the plaintiff to a commission proportioned to sales 
does not constitute a power coupled with an in¬ 
terest within the exception to the general prin¬ 
ciple.’ * 

In that very thorough and exhaustive treatise on 
the law of master and servant by Labatt, Vol. 1, Sec¬ 
ond Ed., Sec. 267, the author after discussing all 
of the cases on both sides of this question concludes 
as follows: 
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“In tlie judgment of the present writer, the 
the only doctrine which harmonizes with the con¬ 
ception of a contract of service as one which im¬ 
plies delectus personae is that, in the absence of 
an express stipulation, a dissolution of any ordi¬ 
nary contract of that description should be pre¬ 
sumed to result from the death of a member of 
the emplovng firm. The peculiar quality and in¬ 
cidents of such a contract point strongly, if not 
decisively, to the conclusion that, unless the par¬ 
ties have so provided, a contract by A to serve 
B and C ought not to be construed as implying 
that A intends to assume the obligation of serv¬ 
ing B or C after the death of either of them. What 
appears to be a fatal objection to the views of 
those Courts which have refused to hold that a 
dissolution of contracts of service is a presump¬ 
tive consequence of the death of a partner is that 
they have failed to take due account of this as¬ 
pect of the matter.’’ 

APPELLANT’S ACTION IS BARRED BY THE 
STATUTE OF LIMITATIONS 

According to the overwhelming weight of authority, 
when a cause of action set forth in an amended plead¬ 
ing in a pending litigation, is new, different and dis¬ 
tinct from that originally set up, it does not relate 
back to the original pleading. The new pleading is 
equivalent to the bringing of a new action and the 
Statute of Limitations runs against the new cause of 
action to the time of its introduction. Fetherston- 
haugh v- Moore , 48 App. D. C. 35; Washington Ry. & 
Elec. Co. v. Scala y 45 App. D. C. 484. 

This case in regular course came on for hearing on 
January 4, 1923, on the original declaration, and after 
all the testimony had been heard by the Court and 
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jury, plaintiff’s counsel, apparently realizng that re¬ 
covery could not be had on the cause of action stated 
in said declaration and that it would be necessary to 
state a new cause of action to fit the testimony intro¬ 
duced, on the following day, January 5, 1923, filed a 
motion for leave to file an amended declaration. Said 
motion was granted and the amended declaration filed 
forthwith. On the same day the defendant filed a 
demurrer to said amended declaration which was over¬ 
ruled. Thereupon the defendant also on the same 
day—January 5, 1923—filed pleas of the general is¬ 
sue in debt and assumpsit and also a plea of the Stat¬ 
ute of Limitations (R. p. 11-12). In both the original 
and amended declarations it is charged that plain¬ 
tiff’s cause of action arose on May 4, 1918, and there¬ 
fore as the amended declaration was not filed until 
January 5, 1923, the action would be barred by the 
Statute if the amended declaration stated a new or 
different cause of action from the one set forth in the 
original declaration. 

The original declaration names as defendants Brid¬ 
get and the trustees of the deceased partner, Rosen¬ 
thal. The amended declaration omits as parties de¬ 
fendant, Rosenthal’s trustees, and is against Bridget 
alone. 

Both declarations set forth the making of the writ¬ 
ten agreement between Shumate and the firm of 
Parker-Bridget & Company and the substance thereof. 
The alleged breach of this contract is then set forth 
as follows: 
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ORIGINAL 

DECLARATION 

That the defendants, 
Bernard M. Bridget, and 
The Safe Deposit & Trust 
Company of Baltimore, a 
body corporate, Sylvan 
Hayes Lauchhemier and 
Jacob S. Rosenthal, trus¬ 
tees as aforesaid of the 
estate of Samuel Rosen¬ 
thal, deceased, on or about 
the 4th day of May, 1918, 
voluntarily dissolved the 
said co-partnership and 
discontinued the conduct 
of said business and con¬ 
trary to and in violation 
of the terms of the agree¬ 
ment aforesaid, dispensed 
with the services of the 
plaintiff and discharged 
him from the further per¬ 
formance thereof and 
thereby prevented plain¬ 
tiff from rendering fur¬ 
ther service under the 
terms of the said agree¬ 
ment. 


AMENDED 

DECLARATION 

That the defendant, 
Bernard M. Bridget, on 
or about the 14th day of 
March, 1918, as surviving 
partner under the articles 
of co-partnership entered 
into on June 1, 1915, be¬ 
tween the defendant, Ber¬ 
nard M. Bridget and the 
said Samuel Rosenthal, 
elected to take over the 
assets, capital and prop¬ 
erty of the firm of Parker, 
Bridget & Company and 
to continue said business 
and the defendant, Ber¬ 
nard M. Bridget from and 
after March 16, 1918, did 
continue to conduct said 
business for his own use 
as surviving partner un¬ 
der the stvle and firm 
name of Parker, Bridget 
& Company, and there¬ 
after on or about the 4th 
day of May, 1918, the de¬ 
fendant, Bernard M. Brid¬ 
get, sold and disposed of 
the said business to one 
Frank M. Low and did 
voluntarily discontinue the 
conduct of said business 
and contrary to and in 
violation of the terms 
of the agreement entered 
into with the plaintiff on 
July 2, 1915, as aforesaid, 
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dispensed with the serv¬ 
ices of the plaintiff and 
discharged him from the 
further performance 
thereof, and thereby pre¬ 
vented plaintiff from ren¬ 
dering further service un¬ 
der the terms of said 
agreement. 

The original declaration charges that Bridget and 
Rosenthal’s trustees on May 4, 1918, voluntarily dis¬ 
solved the partnership and discharged him in viola¬ 
tion of the terms of his contract with them. This dec¬ 
laration charges the violation of a joint contract, 
whereas the amended declaration admits the dissolu¬ 
tion of the partnership and the continuation of the 
business by Bridget alone for his own account, and 
then charges that on May 4, 1918, Bridget sold the 
business to one Low in violation of the terms of the 
joint contract of Bridget and Rosenthal with Shumate. 
The original declaration is an action against Bridget 
and the trustees of the deceased partner jointly, 
whereas the action set forth in the amended declara¬ 
tion is against Bridget alone, and is an entirely differ¬ 
ent one from that set out in the original declaration. 

In order to determine whether or not an amended 
pleading sets forth a new cause of action, the follow¬ 
ing test has been approved: 

If it requires the same evidence to support the 
cause of action after amendment as before, a 
new cause of action has not been introduced. Con¬ 
versely, if different evidence is required to sup¬ 
port the action after amendment, the amendment 
has introduced a new cause of action. Foste v. 
Standard Ins. Co., 26 Ore. 449; Keenan v. Wells 
Bros . Co., 42 Ill. App. 1. 
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Applying this tost to the case at bar it can readily 
be seen that the same evidence would not support the 
causes of action set forth in the two declarations. Evi¬ 
dence that Bridget, on the 14th day of March, 1918, 

elected to buv Rosenthal's interest in the business; 

* * 

that he continued the business from March 16 to May 
4th for his own benefit, and on May 4th sold to Low, 
certainly would not support the allegation in the orig¬ 
inal declaration that Bridget and Rosenthal’s trustees 
on May 4th, 1918, voluntarily dissolved the partner¬ 
ship. 

Another test often used is—Will a judgment against 
one be a bar as to the other? 

Certainly in this case, if there had been a judgment 
for the defendants on the original declaraton because 
of the fact that Shumate could not prove that 
Bridget and Rosenthal’s trustees dissolved the part¬ 
nership on May 4, 1918, Shumate would not be barred 
from proving under his amended declaration that Brid¬ 
get bought Rosenthal’s interest in the partnership 
and thereafter sold to Low. 

Again, it has been said that if the facts alleged in 
the amended pleading, or any new counts, could have 
been proved under the original pleading, there is no 
change made in the cause of action. Chicago General 
R. Co. v. Carroll , 189 Til. 273. Chicago N. S. Street R. 
Co. v . Payne , 192 Ill. 239. Wabash R. Co. v. Rhymer , 
214 Ill. 579. 

The converse of this proposition is also true and 
if the facts alleged in the amended pleading could not 
be proved under the original pleading, then there is 
a change made in the cause of action. 

Can it be said that under the original declaration 
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in this case Shumate would have been allowed to prove 
that Bridget bought Rosenthal’s interest and there¬ 
after sold to Low? It is apparent that he could not 
unless the Court violated all known rules of evidence. 

CONCLUSION 

That the learned trial justice was correct in direct¬ 
ing a verdict for the defendant and therefore the judg¬ 
ment appealed from should be affirmed is- 

Respectfully submitted, 

Frank J. Hogan, 

Edmund L. Jones, 
Attorneys for Defendant. 

Washington, D. C., 

October 15, 1925. 


